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REVIEW  OF  STATE  MEDIATION  PROGRAMS 
ESTABLISHED  BY  THE  1987  AGRICULTURAL 
CREDIT  ACT,  AND  THE  AGRICULTURAL  ME- 
DIATION IMPROVEMENT  ACT  OF  1994 


TUESDAY,  APRIL  12,  1994 

House  of  Representatives, 
Subcommittee  on  Environment,  Credit, 

AND  Rural  Development, 
Committee  on  Agriculture, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  call,  at  10:05  a.m.,  in  room 
1300,  Longworth  House  Office  Building,  Hon.  Tim  Johnson  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Long,  Clajrton,  Minge,  Penny, 
Sarpalius,  Peterson,  Gunderson,  Barrett,  Nussle,  Ewing,  Dickey, 
and  Smith  of  Michigan. 

Also  present:  Representative  E  (Kika)  de  la  Garza,  chairman  of 
the  committee. 

Staff  present:  John  E.  Hogan,  minority  counsel;  Dale  Moore,  mi- 
nority legislative  coordinator;  Glenda  L.  Temple,  clerk;  Anne  Sim- 
mons, Dwight  Fettig,  and  David  Ebersole. 

OPENmO  STATEMENT  OF  HON.  TIM  JOHNSON,  A  REPRESENT- 
ATIVE IN  CONGRESS  FROM  THE  STATE  OF  SOUTH  DAKOTA 

Mr.  Johnson.  The  subcommittee  will  come  to  order. 

I  bring  to  order  the  Subcommittee  on  Environment,  Credit,  and 
Rural  Development  on  a  hearing  today  on  the  review  of  State  medi- 
ation programs  established  by  the  1987  Agricultural  Credit  Act, 
and  H.R.  4153,  by  Mr.  Pomeroy,  which  would  expand  the  range  of 
issues  which  could  be  addressed  by  State  programs. 

I  welcome  the  panel  members  here  today.  I  want  to  say  that  to- 
day's hearing  has  several  purposes.  Chief  among  them  is  for  this 
subcommittee  to  receive  a  status  report  on  the  operation  of  the 
State  mediation  grant  program,  which  was  established  as  a  result 
of  the  1987  Agricultural  Credit  Act. 

As  most  of  you  are  aware,  the  administration's  fiscal  year  1995 
budget  did  not  request  funding  for  the  mediation  programs.  This 
despite  the  inclusion  of  the  program  in  Vice  President  Gore's  "Na- 
tional Performance  Review,"  as  an  example  of  a  Federal  program 
that  really  was  working.  Working  it  is — with  studies  showing  that 
for  every  dollar  spent  on  the  mediation  program,  nearly  $4.50  is 
saved  in  unnecessary  appeal  and  legal  costs. 

(1) 


I  will  be  sending  a  letter  to  our  colleague,  Mr.  Durbin,  to  encour- 
age him  to  do  everything  he  can  as  chairman  of  the  Agriculture  Ap- 
propriations Subcommittee  to  find  the  funds  to  continue  this  cost- 
effective  and  popular  program.  I  realize  that  it  may  mean  some  dif- 
ficult choices  in  regard  to  other  areas  in  the  ag  budget,  but  I  would 
hope  that  there  would  be  a  general  recognition  of  the  benefit  that 
the  mediation  programs  have  for  the  agencies  and  the  producers 
involved. 

In  my  own  State  of  South  Dakota,  we  have  a  very  successful  pro- 
gram and  concerns  about  the  possible  demise  generated  letters 
from  private  bankers  as  well  as  the  Farm  Credit  System,  and  I 
need  not  say  anything  more  about  what  it  takes  to  get  those  two 
particular  groups  to  come  to  agreement,  but  on  mediation,  they 
were  both  concerned  about  losing  this  tool.  Their  experiences  have 
been  positive  for  the  most  part  and  what  was  once  hesitancy  has 
turned  to  advocacy. 

The  second  reason  for  holding  this  hearing  is  to  explore  the  issue 
of  expanding  the  types  of  issues  that  States  can  use  Federal  match- 
ing funds  to  mediate.  There  are  several  States  which  currently  use 
their  own  funds  to  mediate  beyond  credit  issues.  With  the  proven 
success  of  the  various  State  programs,  it  appears  that  the  time  is 
right  to  expand  mediation  to  other  Federal  programs. 

Another  reason  includes  my  wish  to  establish  a  credible,  inde- 
pendent, appeals  process  within  the  USDA  that  would  deal  with 
producer  and  borrower  appeals  from  a  number  of  the  agencies 
within  the  Department.  It  only  makes  sense  to  have  mediation 
available  for  the  same  types  of  programs  the  proposed  National  Ap- 
peals Division  would  cover. 

As  a  number  of  witnesses  today  will  discuss,  a  mediation  pro- 
gram is  one  step  in  the  process  of  ensuring  that  the  Federal  Gov- 
ernment is  fairly  serving  farmers  and  ranchers.  For  those  produc- 
ers who  cannot  reach  a  successful  conclusion  to  their  situation 
through  mediation,  it  is  vital  that  a  fair  and  impartial  appeals  sys- 
tem be  available  as  the  final  administrative  process.  That  is  why 
I  intend  to  offer  the  National  Appeals  Division  established  in  H.R. 
2950  as  an  amendment  to  USDA  reorganization  when  that  legisla- 
tion is  marked  up  at  full  committee  level. 

I  also  will  be  supporting  an  amendment  by  my  colleague  from 
North  Dakota,  Mr.  Pomeroy,  which  will  be  based  on  his  legislation, 
H.R.  4153,  which  we  will  be  discussing  today.  This  would  allow 
States  to  choose  which,  if  any,  additional  USDA  programs  they 
would  like  to  mediate.  Mr.  Pomeroy's  legislation  would  leave  the 
decision  up  to  the  States  as  to  what  areas  to  expand  into,  so  as  not 
to  force  any  additional  financial  burden  on  equally  strapped  State 
budgets. 

At  this  point,  the  Chair  will  insert  a  copy  of  H.R.  4153,  and  then 
recognize  Mr.  Nussle  for  any  opening  statement. 

[H.R.  4153  follows:] 


103d  congress 
2d  Session 


H.R.4153 


To  amend  the  Agricultural  Credit  Act  of  1987  to  expand  the  types  of 
agricultural  issues  covered  by  State  mediation  programs. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  24,  1994 

Mr.  POMEROY  (for  himself,  Mr.  Baesler,  Mr.  Holden,  Ms.  LONG,  Mr.  PE- 
TERSON of  Minnesota,  Mr.  Sarpaltus,  Mr.  Slattery,  and  Mr.  Tejeda) 
introduced  the  following  bill;  which  was  referred  to  the  Committee  on 
Agriculture 


A  BILL 

To  amend  the  Agricultural  Credit  Act  of  1987  to  expand 
the  types  of  agricultural  issues  covered  by  State 
mediation  programs. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Agricultural  Mediation 

5  Improvement  Act  of  1994". 


2 

1  SEC.  2.  EXPANSION  OF  AGRICULTURAL  ISSUES  COVERED 

2  BY  STATE  MEDIATION  PROGRAMS. 

3  (a)  Expansion  of  Mediation  Programs. — Section 

4  501  of  the  A^cultural  Credit  Act  of  1987  (7  U.S.C. 

5  5101)  is  amended — 

6  (1)  in  subsection  (a),  by  striking  "an  agricul- 

7  •        tural  loan  mediation  program"  and  inserting  "a  me- 

8  diation  program";  and 

9  (2)  in  subsection  (b),  by  striking  "agricultural 
10  loan";  and 

11<  (3)  by  striking  subsection  (c)  and  inserting  the 

12  following  new  subsection: 

13  "(c)  Requirements  of  State  Mediation  Pro- 

14  grmis. — 

15  "(1)  Agricultural  issues  covered. — To  be 

16  certified  as  a  qualifying  State,  the  mediation  pro- 

17  gram  of  the  State  must  provide  mediation  services  to 

18  producers,  their  creditors  (if  applicable),  other  per- 

19  sons  directly  affected  by  actions  of  the  Department 

20  of  Agriculture,  and  the  Department  of  Agriculture, 

21  involved  in  one  or  more  of  the  following  agricultural 

22  issues: 

23  "(A)  Agricultural  loans. 

24  "(B)  Wetlands  determinations  under  the 

25  jurisdiction  of  the  Department. 
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1  "(C)  Compliance  with  farm  programs,  in- 

2  eluding  conservation  programs  of  the  Depart- 

3  ment. 

4  "(D)  Agricultural  credit. 

5  "(E)  Rural  water  loan  programs. 

6  "(F)  Grazing  on  National  Forest  System 

7  lands. 

8  "(G)  Pesticides. 

9  "(H)  Such  other  agricultural  issues  under 

10  the  jurisdiction  of  the  Department  as  the  Sec- 

1 1  retary  considers  appropriate. 

12  "(2)   Certification   conditions. — The   Sec- 

13  retary  shall  certify  a  State  as  a  qualifying  State  with 

14  respect  to  the  agricultural  issues  proposed  to  be  cov- 

15  ered  by  the  mediation  program  of  the  State  if  the 

16  mediation  program — 

17  "(A)  provides  for  mediation  services  that, 

18  if  decisions  are  reached,  result  in  mediated,  mu- 

19  tually  agreeable  decisions  between  the  parties  to 

20  the  mediation; 

21  "(B)  is  authorized  or  administered  by  an 

22  agency  of  the  State  government  or  by  the  Gov- 

23  ernor  of  the  State; 

24  "(C)   provides  for  the  training  of  medi- 

25  ators; 
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1  "(D)  provides  that  the  mediation  sessions 

2  shall  be  confidential; 

3  "(E)  ensures,  in  the  case  of  eigricultural 

4  loans,  that  all  lenders  and  borrowers  of  agricul- 

5  tural  loans  receive  adequate  notification  of  the 

6  mediation  program;  and 

7  ■  "(F)  ensures,  in  the  case  of  other  agricul- 

8  tural  issues  covered  by  the  mediation  program, 

9  that  persons  directly  affected  by  actions  of  the 
10  Department  of  Agriculture  receive  adequate  no- 
11<  tification  of  the  mediation  program. 

12  "(3)  Time  for  certification. — The  Secretary 

13  shall   make   a   determination   whether   to   certify  a 

14  State  as  a  qualifying  State  not  later  than  15  days 

15  after  the  Secretary  receives  a  description  of  the  pro- 

16  posed  mediation  program  of  the  State.". 

17  (b)  Participation  of  Department. — Section  503 

18  of  such  Act  (7  U.S.C.  5103)  is  amended— 

19  (1)  by  striking  "agricultural  loan"  each  place  it 

20  appears; 

21  (2)  in  the  matter  preceding  subparagraph  (A) 

22  of  subsection  (a)(1) — 

23  (A)  by  inserting  "or  agency"  after  "pro- 

24  gram";  and 
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1  (B)  by  striking  "that  makes,  guarantees, 

2  or  insures  agricultural  loans"; 

3  (3)  in  subsection  (a)(1)(A) — 

4  (A)  by  inserting  "or  agency"  after  "such 

5  program";  and 

6  (B)   by  inserting  "certified  under  section 

7  501"  after  "mediation  program"; 

8  (4)  in  subsection  (a)(1)(B)— 

9  (A)  by  striking  ",  effective  beginning  on 

10  the  date  of  the  enactment  of  this  Act,";  and 

1 1  (B)  by  inserting  "certified  under  section 

12  501"  after  "mediation  programs";  and 

13  (5)  in  subsection  (a)(1)(C) — 

14  (A)  in  clause  (i),  by  striking  "described  in" 

15  and  inserting  "certified  under";  and 

16  (B)  in  clause  (ii),  by  inserting  "if  apphca- 

17  ble,"  before  "present". 

18  (c)    Regulations. — Section   504   of  such  Act   (7 

19  U.S.C.  5104)  is  amended— 

20  (1)  by  striking  "Within  150  days  after  the  date 

21  of  the  enactment  of  this  Act,  the  "  and  inserting 

22  "The";  and 

23  (2)  by  adding  at  the  end  the  following  new  sen- 

24  tence:  "The  regulations  prescribed  by  the  Secretary 

25  shall  require  qualifying  States  to  adequately  train 
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6 

1  mediators  to  address  all  of  the  agricultural  issues 

2  covered  by  the  mediation  program  of  the  State.". 

3  (d)  Report.— Section  505  of  such  Act  (7  U.S.C. 

4  5105)    is    amended   by   striking   "1990"    and   inserting 

5  "1998".  .       . 

6  (e)  Authorization  of  Appropriations. — Section 

7  506  of  such  Act  (7  U.S.C.  5106)  is  amended  by  striking 

8  "1995"  and  inserting  "2000". 

9  (f)  CoN^PORmNG  Amendments. — 

10  (1)  References  to  agricultural  loans. — 

1 1  Subtitle  A  of  title  V  of  such  Act  is  amended — 

12  (A)  in  sections  502  and  505(1)  (7  U.S.C. 

13  5102,  5105(1)),  by  striking  "agricultural  loan" 

14  •       each  place  it  appears;  and 

15  (B)  in  section  505(3)  (7  U.S.C.  5105(3)), 

16  by  striking   "an   agricultural   loan   mediation" 

17  and  inserting  "a  mediation". 

18  (2)    War^r    of    farm    credit    mediation 

19  rights    by    BORRO^\^RS. — Section    4.14E    of   the 

20  Farm   Credit  Act  of  1971    (12   U.S.C.   2202e)   is 

21  amended  by  striking  "agricultural  loan". 

22  (3)  War^r  of  FxMiiA  mediation  rights  by 

23  B0RR0\\^RS. — Section     358     of    the     Consolidated 

24  Farm  and  Rural  Development  Act  (7  U.S.C.  2006) 

25  is  amended  by  striking  "agricultural  loan". 

o 
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OPENING  STATEMENT  OF  HON.  JIM  NUSSLE,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  IOWA 

Mr.  NusSLE.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  hsten  in  on  this  discussion  today.  I  have  been  contacted 
by  a  number  of  my  folks  in  my  district  the  same  way  you  have. 
That  appears,  Mr.  Chairman,  to  indicate  that  this  is  a  program  and 
an  issue  that  they  would  like  to  see  us  support. 

And  it  also  appears  from  the  legislation  that  my  colleagues  have 
introduced,  that  this  is  a  common  sense  approach  to  dealing  with 
the  goal  that  we  are  all  trying  to  achieve  here  and  that  is  to  try 
to  streamline  the  process  and  save  some  money.  It  may  be  too 
much  common  sense  for  this  group  to  deal  with.  Not  on  this  sub- 
committee, but  for  Congress  as  a  whole.  We  will  see. 

But  I  think,  generally  speaking,  this  is  something  we  should  en- 
courage the  administration  to  back  and  I  am  proud  to  see  what  fme 
work  has  been  done  on  this  and  appreciate  the  opportunity  to  lis- 
ten. 

Thank  you,  Mr.  Chairman. 

Mr.  Johnson.  The  gentleman  from  Minnesota,  Mr.  Minge. 

Mr.  Minge.  Thank  you,  Mr.  Chairman.  I  appreciate  that  this  bill 
has  come  before  us  for  a  hearing.  I  participated  over  the  years  in 
a  mediation  process  in  Minnesota  and  I  am  familiar  with  the  role 
that  has  been  played  by  the  farm  advocates  that  play  an  important 
part  in  that  mediation  process. 

I  look  forward  to  the  comments  this  morning. 

Mr.  Johnson.  And  Mr.  Barrett. 

OPENING  STATEMENT  OF  HON.  BILL  BARRETT,  A  REPRESENT- 
ATIVE IN  CONGRESS  FROM  THE  STATE  OF  NEBRASKA 

Mr.  Barrett.  Thank  you,  Mr.  Chairman,  and  I  appreciate  the 
fact  that  you  have  called  this  hearing  this  morning  to  talk  about 
a  subject  that  has  touched  a  number  of  people  around  this  country, 
not  the  least  of  which  is  my  State  of  Nebraska. 

I  believe  we  are  1  of  20  States  that  now  has  a  certified  mediation 
program  and  I  appreciate  my  colleague,  Mr.  Pomeroy,  and  his  sug- 
gestions and  advice  and  also  his  colleague,  the  commissioner  of  ag- 
riculture from  North  Dakota  being  with  us  today.  And  I  appreciate 
other  panelists  who  will  be  here  today  to  share  with  us  as  well. 

In  a  time  when  so  many  Government  programs  seem  to  be  com- 
ing to  an  end,  because  of  a  lack  of  funding,  I  still  hate  to  see  any 
program  that  seems  to  be  working  well  come  to  an  end  as  well. 
This  is  one  of  the  only  programs  in  my  State  that  I  have  not  had 
any  complaints  on. 

People  in  my  State  seem  to  be  thinking  that  this  program  is 
working  very  well.  That  is  encouraging  to  me,  so  I  think  if  the  goal 
is  to  save  money,  there  might  be  some  better  ways  that  we  can 
save  money  rather  than  tinkering  with  a  program  that  seems  to  be 
working  extremely  well. 

Thank  you,  Mr.  Chairman. 

Mr.  Johnson.  Mr.  Peterson. 

Mr.  Peterson.  I  just  want  to  thank  you  for  calling  the  hearing. 
I  have  to  apologize,  I  have  two  other  meetings  going  on,  but  I  leave 
it  in  your  capable  hands,  and  I  am  with  you  in  spirit  if  not  in  body. 

Thank  you,  Mr.  Chairman. 
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Mr.  Johnson.  I  look  forward  to  the  testimony  of  the  witnesses 
assembled,  and  I  want  to  welcome  our  colleague,  Mr.  Pomeroy,  and 
our  distinguished  friend,  Sarah  Vogel,  commissioner  of  the  North 
Dakota  Department  of  Agriculture  to  the  subcommittee. 

Your  full  statements  are  received  for  the  record,  and  you  may 
choose  to  summarize  your  statement  or  to  articulate  in  whatever 
manner  you  feel  is  best.  So  we  welcome  you  to  the  subcommittee 
and,  Mr.  Pomeroy,  if  you  want  to  proceed  first,  and  then  we  will 
go  to  Ms.  Vogel. 

STATEMENT  OF  HON.  EARL  POMEROY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NORTH  DAKOTA 

Mr.  Pomeroy.  Thank  you  very  much,  Mr.  Chairman.  I  commend 
you  for  holding  this  hearing  and  I  appreciate  the  comments  you 
have  made  and  the  comments  of  my  colleagues  on  the  subcommit- 
tee, preliminary  to  the  holding  of  this  hearing. 

This  is  an  important  hearing  for,  I  think,  three  reasons  in  par- 
ticular. First,  the  action  of  the  administration  in  eliminating  fund- 
ing for  the  continued  support  of  the  mediation  programs  in  the  fis- 
cal year  1995  budget  is  a  very  serious  issue  and  requires  us  at  this 
point  in  time,  I  think,  to  carefully  evaluate  whether  this  is  a  pro- 
gram that  ought  to  be  eliminated  as  has  been  suggested.  I  feel 
strongly  that  that  was  a  significant  mistake. 

Second,  the  reorganization  of  the  U.S.  Department  of  Agriculture 
makes  reflection  on  the  mediation  process  as  part  of  that  reorga- 
nization particularly  timely.  I  offered  at  the  time  the  subcommittee 
on  USDA  reorganization  was  deliberating  these  matters  a  sugges- 
tion that  perhaps  we  ought  to  specifically  amend  into  the  restruc- 
turing explicit  recognition  of  the  ongoing  mediation  and  describe  its 
role. 

While  that  was  not  done  at  the  subcommittee  level,  I  believe  that 
the  legislation  represented  by  my  bill — the  Agricultural  Mediation 
Improvement  Act  of  1994 — could  be  easily  incorporated  into  the 
broad  USDA  reorganization  bill,  and  we  will  be  talking  with  each 
of  you  about  that  as  we  go  forward. 

Finally,  as  we  will  hear  this  morning,  some  States  have  ex- 
panded mediation  from  its  original  single  purpose  of  farm  credit  is- 
sues into  other  areas  of  dispute  arising  from  application  of  the  reg- 
ulations attendant  to  the  farm  program.  The  experience  in  North 
Dakota  has  been  pretty  good  on  those  areas.  I  think  it  represents 
an  interesting  way  mediation  might  fill  a  need  to  assist  our  produc- 
ers in  grappling  with  the  ever-greater  regulatory  components  of 
farm  program  participation,  and  so  that  will  be  also  important  tes- 
timony to  come  forward  this  morning. 

Commissioner  of  agriculture,  Sarah  Vogel  runs  the  North  Dakota 
Department  of  Agriculture  and  administers  the  mediation  program 
in  my  State.  She  will  tell  us  how  the  program  is  working.  She  can 
also  tell  you  a  bit  about  the  environment  prior  to  having  a  medi- 
ation vehicle  available  to  resolve  these  sometimes  explosive  farm 
credit  disputes  as  she  distinguished  herself  in  the  private  practice 
of  law  in  the  1980's  dealing  with  that  range  of  issues. 

I  believe  that  mediation  has  established  a  very  clear  track  record 
which  merits  its  continuation. 
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For  the  farmers,  mediation  has  often  helped  them  stay  on  the 
farm  actively  farming  while  providing  a  more  informal  and  less 
confrontational  way  to  settle  tough  issues.  For  the  creditors,  the 
mediation  process  has  allowed  continued  payments  and  avoided 
bad  debt.  For  the  Government  and  ultimately  the  taxpayers,  each 
dollar  spent  on  mediation  is  returned  $3  to  $5  in  net  return  to  the 
Federal  Government.  That  kind  of  cost-benefit  analysis,  I  think,  is 
exemplary  and,  again,  merits  its  continuation. 

These  quantifiable  results  should  vividly  demonstrate  to  all  of  us 
that  mediation  works.  It  works  on  a  local  level.  It  works  without 
hostility.  It  preserves  and  improves  the  relationships  between  the 
U.S.  Department  of  Agriculture  and  producers.  When  we  are  in  the 
process  of  reorganizing  the  USDA  top  to  bottom,  I  can't  think  of  a 
better  time  to  provide  a  neutral  third-party  mediation  to  assist  in 
the  resolving  of  disputes  that  we  know  are  in  the  offing. 

Also,  I  think  it  is  just  so  incredibly  curious  that  the  Vice  Presi- 
dent's report  on  reinventing  government  lauds  the  fine  mediation 
program  and  the  number  crunchers  bringing  forth  a  budget  did  not 
continue  the  program. 

A  second  confounding  thing  about  the  budget  elimination  of  this 
program  is  that,  at  a  time  when  alternative  dispute  resolution  is 
being  discussed  right  across  the  board  and,  in  fact,  highly  touted 
as  an  essential  part  of  health  care  reform,  why  would  we  eliminate 
it  as  we  go  into  an  ever-increasingly  regulated  environment  for  ag- 
riculture? 

That  concludes  my  initial  comments.  I  do  want  to  tell  you  that 
we  are  very  proud  of  Sarah  Vogel  in  North  Dakota.  I  am  pleased 
that  she  could  be  here  for  this  hearing. 

[The  prepared  statement  of  Mr.  Pomeroy  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Pomeroy. 

Next,  Ms.  Vogel. 

STATEMENT  OF  SARAH  VOGEL,  COMMISSIONER,  NORTH 
DAKOTA  DEPARTMENT  OF  AGRICULTURE 

Ms.  Vogel.  Thank  you,  Mr.  Chairman,  Congressman  Pomeroy.  I 
am  really  delighted  to  be  here.  I  rather  feel  like  I  am  preaching  to 
the  choir  in  terms  of  this  subcommittee  on  the  benefits  of  medi- 
ation. So  I  will  try  to  go  through  my  testimony  and  hit  the  high 
points  as  quickly  as  I  can. 

A  couple  of  months  ago,  I  was  at  another  subcommittee  of  the 
House  Agriculture  Committee  where  I  spoke  of  the  absolute  need 
in  the  reorganization  process  to  create  a  National  Appeals  Divi- 
sion— NAD — and  that  the  NAD  should  be  uniform  and  independ- 
ent, and  that  mediation  should  be  a  condition  precedent  to  be  the 
first  step  of  the  use  of  that  appeals  system. 

I  think  that  the  Appeals  Division  is  something  that  mediation 
fits  into,  and  that  an  Appeals  Division  is  part  of  the  context  within 
which  mediation  fits.  Both  are  essential.  The  farmers  across  the 
country  want  a  uniform,  fair  appeals  system.  We  always  joke  that 
farmers  can  never  agree  on  anything.  Well,  I  tell  you,  they  do  agree 
on  appeals  and  mediation.  They  agree  that  they  need  an  independ- 
ent fair  appeals  system  and  they  also  agree  that  mediation  is  an 
opportunity  that  should  be  made  available. 
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As  Representative  Pomeroy  said,  I  have  worked  on  the  issue  of 
fair  appeals  for  more  years  than  I  care  to  remember.  At  the  begin- 
ning, the  FmHA  appeals  system  was  grotesquely  unfair.  Over  the 
years,  between  lawsuits — mine  and  others — and  a  series  of  laws, 
the  FmHA  appeal  system  is  now  much  better  than  what  it  used  to 
be  in  the  bad  old  days. 

But  this  process  has  brought  me  to  the  conclusion  that  we  abso- 
lutely must  have  the  NAD  and  mediation  in  the  law.  We  are  in  a 
situation  now  with  an  administration  that  believes  in  the  appeals 
system  and  I  believe  they  believe  in  the  mediation  process.  Sec- 
retary Espy,  when  he  was  a  member  of  this  committee,  was  a  co- 
sponsor  of  the  National  Appeals  Division  bill.  We  like  and  we  trust 
Secretary  Espy  and  certainly  Lou  Anne  Kling,  who  is  going  to  be 
testifying  shortly.  I  think  they  will  do  a  good  and  fair  job. 

But  it  is  possible  that  the  next  set  of  people  who  come  in  might 
take  the  NAD  and  mediation  away.  We  have  our  chance  now.  It  is 
a  window  of  opportunity  while  we  are  doing  reorganization  to  en- 
sure that  there  will  be  fair  appeals,  to  ensure  that  mediation  will 
be  available  in  a  low-cost,  effective,  timely  manner.  I  just  don't 
think  we  should  let  this  window  of  opportunity  go  by.  That  is  why 
I  support  the  Appeals  Division  language  and  why  I  also  support 
Congressman  Pomeroy's  resolution  that  we  are  discussing  today. 

The  administrator  of  the  North  Dakota  Agricultural  Mediation 
Service  will  be  testifying  in  the  next  panel,  so  I  won't  talk  a  great 
deal  about  mediation  other  than  it  has  enjoyed  a  very  high  degree 
of  success  in  North  Dakota.  We  have  a  very  good  resolution  rate 
which  is  echoed  in  many  of  the  other  States.  Mediation  has  reduced 
litigation  and  bankruptcy.  Since  1989,  we  have  been  allowing  use 
of  mediation  in  other  than  credit  disputes  in  North  Dakota  and 
that  process  has  also  worked. 

I  want  to  also  say  that  I  am  frequently  stopped  on  the  streets 
by  people  in  the  law  enforcement  area,  for  example,  sheriffs,  and 
sometimes  by  people  who  work  in  the  mental  health  area,  and  they 
tell  me  that  the  mediation  process  is  literally  saving  lives.  We 
know  it  saves  money.  We  know  it  resolves  disputes.  We  know  it  is 
timely,  but  it  is  also,  I  think,  a  literal  lifesafer  out  in  the  country. 
I  think  that  as  we  work  forward  and  as  we  are  ever  in  a  more  reg- 
ulatory environment,  that  the  frustration  level  of  both  the  farmers 
and  the  agency  employees  will  be  much  reduced  if  mediation  is 
available. 

With  those  remarks,  I  will  conclude  and  thank  you  very  much. 
Again,  thank  you  for  holding  this  hearing. 

[The  prepared  statement  of  Ms.  Vogel  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Ms.  Vogel. 

Mr.  Pomeroy,  you  deal  with  constituent  case  problems  as  we  all 
do  on  this  panel.  Have  your  caseworkers  in  the  field  seen  a  notice- 
able improvement  in  the  relationship  between  producers  and  lend- 
ers on  these  kinds  of  problems  because  of  the  mediation  program 
you  have  in  North  Dakota? 

Mr.  Pomeroy.  Mr.  Chairman,  my  tenure  in  my  present  position 
is  somewhat  short.  The  program  has  had  a  long  and  distinguished 
history  in  North  Dakota  by  the  time  I  became  a  Congressman  rep- 
resenting the  State  in  1993.  I  am  aware,  however,  that  this  pro- 
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gram  over  the  last  several  years  has  played  an  important  role  in 
North  Dakota  and  enjoys  broad  support  with  the  credit  community 
as  well  as  the  borrower  community  because  it  has  proven  to  be  a 
fair  and  impartial  dispute  resolution  mechanism. 

Mr.  Johnson.  As  you  know,  and  as  you  have  testified,  we  are 
facing  a  budgetary  problem  with  our  existing  mediation  program 
and  we  are  going  to  have  to  be  talking  to  our  friend  and  colleague, 
Mr.  Durbin,  relative  to  that  issue  as  well  as  other  members  of  that 
Appropriations  Subcommittee. 

If  we  were  to  expand  mediation,  do  you  have  any  cost  numbers 
on  what  that  would  likely  entail  over  and  above  the  existing  medi- 
ation program? 

Mr.  POMEROY.  Well,  the  bill  I  have  proposed  would  not  have  ad- 
ditional funding.  The  bill  allows  allocating  resources  for  the  various 
dispute  programs  at  the  State  level.  In  the  event  the  State  pro- 
grams felt  that  other  areas  beyond  credit  could  be  undertaken,  they 
would  have  to  make  the  adjustments  accordingly. 

Mr.  Johnson.  Thank  you. 

Ms.  Vogel,  do  you  see  any  area  within  USDA  where  mediation 
would  not  be  an  appropriate  alternative? 

Ms.  VoGEL.  Offhand,  no,  I  do  not.  I  think  pretty  much  every  type 
of  dispute  would  be  amenable  to  use  of  mediation.  We  have  to  re- 
member, too,  that  what  this  mediation  bill  would  do  is  to  require 
the  agency  to  attend,  not  require  the  agency  to  reach  a  result,  but 
just  to  come  to  the  meeting.  That  is  all.  And  the  farmer  would  have 
the  option  of  accepting  or  declining  mediation. 

The  way  it  works  in  the  credit  area,  is  that  the  lender  advises 
us  that  they  intend  to  foreclose.  We  notify  the  farmer.  The  farmer 
then  says  he  or  she  would  like  mediation  or,  not,  within  a  very  spe- 
cific, very  short  timeframe.  From  the  time  we  first  get  the  notice 
from  the  lender  to  our  first  meeting  is  in  the  span  of  maybe  45 
days  or  so,  so  it  doesn't  take  a  lot  of  time. 

If  the  conflict  is  really  inappropriate,  I  think  the  farmer  would 
probably  say  he  didn't  care  to  participate  and  go  on  with  the  other. 
So  I  don't  think  it  should  be  very  much  of  a  difficulty. 

Also,  I  wanted  to  say  that  in  North  Dakota,  and  I  think  in  some 
of  the  other  States,  we  all  have  adapted  our  own  programs  to  suit 
our  own  needs.  For  example,  in  North  Dakota,  we  have  an  advisory 
board  that  helps  us  in  setting  policy.  We  also  charge  participants 
by  the  hour. 

Every  participant  is  charged,  so  the  mediation  portion  is  pretty 
close  to  self-supporting.  It  is  not  entirely  self-supporting  and  we  do 
need  the  Federal  dollars.  But  this  is  a  situation  where  it  is  not  just 
a  Federal  grant.  It  is  also  fee  supported.  It  is  also  supported  by  a 
State  budget  commitment.  So  all  three — private  parties.  State  gov- 
ernment, and  Federal  Government — help  keep  this  program  going. 

Mr.  Johnson.  As  someone  with  experience  both  as.  an  attorney 
involved  in  litigation  on  these  kinds  of  issues  and  having  had  close 
oversight  of  the  mediation  program,  can  you  make  any  kind  of  com- 
parison about  costs  to  the  producer  and  time  consumed  to  the  pro- 
ducer if  he  utilizes  mediation  vis-a-vis  our  traditional  adversarial 
legal  system? 

Ms.  VOGEL.  I  would  say  litigation  is  hell.  It  costs  a  lot,  frequently 
takes  a  long  time,  and  it  certainly  is  not  timely.  And  the  bottom 
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line  is  that  most  of  the  farmers  who  are  in  these  kinds  of  disputes 
simply  can't  afTord  private  counsel,  and  that  is  a  big  problem. 

Also,  in  some  of  the  other  areas  that  we  will  be  moving  into,  the 
farmer  might  not  be  as  broke  as  they  are  when  there  are  credit  dif- 
ficulties. But  it  still  is  true  that  many  of  these  farm  regulatory  is- 
sues are  very  arcane  and  complex  and  if  everybody  got  together, 
they  would  more  easily  come  to  a  resolution.  Just  as  in  credit,  the 
resolution  can  take  all  kinds  of  forms. 

The  one  thing  that  is  always  the  case  is  that  people  understand 
the  other  side's  position  better  at  the  end  of  a  mediation  session. 
And  so  the  agency  frequently  will  have  people  that  they  are  dealing 
with  and  say  there  is  nothing  that  the  agency  can  do  because  the 
regulation  is  very  clear.  At  the  minimum,  that  person  is  going  to 
understand  a  great  deal  more. 

Now,  in  litigation,  frequently  the  parties  may  not  understand  the 
other  side's  position  because  it  is  so  adversarial.  There  is  one  side. 
And  the  other  side.  But  in  mediation,  you  might  have  a  win-win 
solution.  Studies  indicate  that  there  is  a  higher  degree  of  accept- 
ance of  the  process  and  greater  commitment  toward  compliance 
after  a  mediation  session  than  after  litigation  where  you  walk 
away  mad. 

So  between  the  two,  I  would  prefer  mediation.  I  think  laws  like 
the  Equal  Access  to  Justice  Act  and  those  kinds  of  options  are  nec- 
essary as  well,  just  as  the  appeals  system  is  necessary  as  a  backup 
to  the  mediation  process  to  make  sure  that  the  whole  process 
works  well. 

Mr.  POMEROY.  Mr.  Chairman,  10  years  ago,  Mr.  Minge,  you,  me, 
Commissioner  Vogel,  were  all  in  the  practice  of  law  in  rural  areas 
in  the  upper  Midwest.  Who  can  forget  what  a  volatile  period  of 
time  that  was,  largely  driven  by  the  farm  credit  crisis. 

I  believe  that  there  have  been  several  features  which  have 
brought  us  out  of  that  crisis,  but  mediation  is  certainly  one  of  them 
that  has  helped  calm  the  waters  to  where  we  are  today. 

Ms.  VOGEL.  Mr.  Chairman,  Mr.  Pomeroy  used  to  send  cases  to 
me. 

Mr.  Pomeroy.  These  people  were  in  desperate  straits. 

Mr.  Johnson.  I  used  to  send  many  of  those  down  the  street  my- 
self. I  appreciate  your  insights  here.  And  I  would  agree,  Ms.  Vogel, 
that  mediation  is  not  an  alternative  to  a  good  appeals  process,  but 
it  certainly  reduces  the  need  for  confrontational,  adversarial  litiga- 
tion. And  from  the  perspective  of  many  of  my  producers,  in  any 
event,  it  is  very  expensive  if  you  go  the  litigation.  It  is  very  expen- 
sive to  be  right  much  less  be  wrong. 

Ms.  Vogel.  Yes. 

Mr.  Johnson.  And  if  we  can  avoid  that  kind  of  problem,  all  the 
better,  as  well  as  leaving  a  better  feel,  better  attitude  out  there 
than  litigation  oftentimes  leaves.  So  thank  you  for  your  testimony. 

The  Chair  will  recognize  Mr.  Nussle. 

Mr.  Nussle.  Thank  you,  Mr.  Chairman. 

Mr.  Pomeroy,  I  would  like  to  explore  for  just  a  second  your  legis- 
lation. It  is  my  understanding  that  you  are  proposing  to  leave  the 
decision — to  give  the  States  flexibility  and  then  leave  it  to  them  to 
decide  what  other  areas  to  expand  into  with  regard  to  mediation. 
One  of  the  areas  that  I  see  that  that  might  work  very  well  in,  is 
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in  the  whole  area  of  conservation  compliance,  wetlands,  et  cetera, 
that  could  be  an  explosive  area  as  far  as  the  amount  of,  and  need 
for,  doing  that. 

One  question  I  have  for  you  is,  I  think  we  both  share  the  concern 
about  mandates  and  particularly  unfunded  mandates  down  to  the 
States.  We  are  trying,  on  one  hand,  to  give  flexibility  and  I  com- 
mend you  for  that.  You  mentioned  before  that  you  don't  think  it 
will  cost  any  more  money.  I  hope  you  are  right.  I  am  wondering, 
though,  how  you  arrive  at  that  assumption  and  how  you  get  there, 
just  for  my  education. 

Mr.  POMEROY.  Congressman  Nussle,  a  lot  of  representations  are 
made  in  Washington  about  you  can  do  more  and  it  will  cost  less. 
What  I  indicated  it  would  be  is  an  allocation  based  on  priority  fac- 
ing the  different  State  mediation  programs.  It  would  be  for  them 
to  decide.  And  I  do  believe  that  that  flexibility,  that  level  of  deci- 
sionmaking is  very  appropriate  to  be  left  with  the  States.  So,  for 
example,  in  Iowa,  the  wetlands  delineation  might  be  something 
where  people  would  want  to  have  a  mediation  recourse,  and  I  think 
then  it  would  be  appropriate  for  the  Iowa  program  to  say  this  is 
one  of  our  greatest  areas  of  need. 

We  consistently  see  impasse  and  appeals  coming  from  this  deci- 
sion. We  will  allocate  our  mediation  resources  in  this  area.  That  is 
the  kind  of  flexibility  I  am  talking  about.  Some  within  the  adminis- 
tration take  issue  with  that  and  would  like  to  more  or  less  let  the 
USDA  set  the  rules  in  terms  of  what  might  be  mediated  in  a  given 
State  jurisdiction.  I  favor,  instead,  giving  that  authority  to  the 
State  program. 

Mr.  Nussle.  Are  you  changing  the  1987  act  in  order  to  give — ba- 
sically take  away  any — my  understanding  is  there  is  a  mandate 
that  it  takes  for  just  these  types  of  financial  lender-type  concerns, 
lender  borrower-type  concerns.  Does  your  legislation  basically  take 
away  that  mandate  and  give  the  States  full  flexibility  to  use  the 
dollars  or  is  there  any  proportion  or  is  that  something  we  have  to 
work  out? 

Mr.  PoMEROY.  It  is  my  understanding  that  complete  flexibility  is 
given  to  the  programs  to  allocate  their  resources  in  one  of  the  sev- 
eral specified  ways  outlined  in  the  bill. 

Mr.  Nussle.  One  other  thing  I  would  say  to  Ms.  Vogel,  I  think 
you  are  correct  when  you  say  that  we  have  to  have  some  concern 
here  about  the  future  of  the  program.  I  wouldn't  be  as  concerned 
about  the  next  administration,  though,  as  I  would  this  one. 

While  it  appears  that  Secretary  Espy  was  a  supporter  here,  I 
think  we  need  to  be  concerned  about  that,  if  in  fact  this  has  been 
taken  away.  And  one  thing  I  would  hope  is  that  it  is  one  thing  to 
say  we  are  supporters,  it  is  another  thing  to  find  a  way  to  pay  for 
it,  find  a  way  for  it  to  fit  into  the  budget. 

And  along  with  the  letter  to  Mr.  Durbin,  I  would  hope  that  the 
Secretary  also  outlines  a  way  to  pay  for  it,  a  way  to  maybe  make 
this  work  if  in  fact  USDA  supports  this  kind  of  a  program. 

It  would  appear  to  me  that  if,  after  all  of  the  accolades  and 
reinventing  Government  and  all  of  the  accolades  that  they  get  from 
here,  they  still  couldn't  find  a  place  for  it,  that  maybe  we  have  a 
more  profound  problem  that  we  need  to  address.  So  more  of  an  ob- 
servation than  anything  else,  I  would  worry  more  about  what  is 
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happening  today  than  any  future  Democratic  or  Republican  admin- 
istrations. 

Ms.  VoGEL.  Mr.  Nussle,  I  am  afraid  I  probably  won't  get  into 
that  particular  debate  with  you.  I  wanted  to  mention,  however,  I 
do  have  a  way  to  pay  for  it.  One  of  the  loan  guarantee  programs 
that  FmHA  runs  generally  is  less  utilized  than  the  amounts  of  dol- 
lars provided  to  it.  I  think  it  is  funded  at  about  twice  the  rate  it 
has  ever  been  used,  so  we  can  just  take  the  moneys  out  of  that  un- 
used portion  of  the  guaranteed  loan  program,  put  it  into  mediation 
where  it  would  be  used,  and  I  think  that  would  be  a  very  simple 
shift. 

Representative  Pomeroy  asked  if  I  would  say  something  about 
my  other  experience  as  a  banker.  In  North  Dakota,  we  have  a 
State-owned  bank,  a  very  large  bank.  It  is  the  largest  bank  be- 
tween Minneapolis  and  the  west  coast,  about  a  $1  billion  bank.  It 
is  very  profitable  and  very  successful.  And  it  makes  a  lot  of  ag 
loans.  The  Bank  of  North  Dakota  is  not  required  by  the  1987  Cred- 
it Act  to  participate  in  mediation.  But  as  a  matter  of  policy,  we  di- 
rected the  bank  to  participate. 

One  day,  to  my  surprise,  I  heard  that  the  Bank  of  North  Dakota 
was  going  to  be  foreclosing  on  32  farmers,  and  I  knew  they  hadn't 
used  mediation  yet.  So  I  checked  on  it  and  the  bank  said,  "Yes,  we 
intend  to  use  mediation,  but  we  had  decided  that  these  32  were  so 
old,  so  dead,  that  absolutely  nothing  could  be  done  with  these  32 
loans.  We  decided  we  would  not  waste  our  time  and  money  and  go 
straight  to  foreclosure  with  these." 

I  said,  "think  again."  And  the  Bank  of  North  Dakota  went  back 
and  mediated,  and  of  those  32,  all  but  9  were  resolved  without 
going  to  court.  And  that  made  a  believer  out  of  the  bank  in  North 
Dakota,  and  I  think  the  same  has  come  true  for  all  the  lenders  in 
the  State  and  federally. 

I  think  everybody  here  will  remember  how  the  lenders  also  basi- 
cally said,  "Mediation  will  never  work  and  isn't  a  good  idea,"  and 
lenders  support  mediation.  I  think  the  other  Federal  agencies  that 
have  not  experienced  mediation  would  have  the  same  experiences 
with  mediation.  They  would  see  that  this  is  a  system  that  works, 
and  it  works  better  than  just  jumping  straight  to  the  more  adver- 
sarial appeals  and  certainly  better  than  litigation. 

Mr.  NusSLE.  As  the  chairman  said,  there  is  no  substitute  for  the 
appeals  process,  but  there  certainly  has  been,  I  think,  a  successful 
program  in  Iowa,  and  it  appears  that  way  from  your  statement.  I 
appreciate  your  hard  work  in  this  area. 

Thank  you,  Mr.  Chairman. 

Mr.  Johnson.  Ms.  Long. 

Ms.  Long.  I  have  no  questions. 

Mr.  Johnson.  All  right. 

Mr.  Barrett. 

Mr.  Barrett.  Thank  you,  Mr.  Chairman. 

I  appreciate  the  comments  from  both  of  the  witnesses  and  in 
looking  at  the  commissioner's  written  testimony,  you  make  ref- 
erence to  mediation  saving  hundreds  if  not  thousands  of  North  Da- 
kota family  farmers  from  going  under,  and  you  suggested  that  me- 
diation is  very  cost-effective  and  returning  $3  to  $5  for  every  dollar 
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spent  on  the  program,  mediation  is  efficient  and  many  glowing 
comments. 

And  my  question  would  be  simply  this,  maybe  to  you.  Commis- 
sioner Vogel:  What  reasons  are  there,  other  than  budgetary  con- 
cerns, are  there  for  eliminating,  reducing  a  program  that  appears 
to  be  working  so  well  in  your  State,  in  my  State  and  other  States? 
Are  there  other  reasons? 

Ms.  Vogel.  I  am  not  aware  of  any.  I  am  not  aware  of  any  criti- 
cism this  program  has  received.  I  am  aware  of  a  great  deal  of 
praise  it  has  received.  All  I  can  imagine  is  that  some  numbers 
cruncher  made  a  mistake. 

Mr.  Barrett.  Mr.  Pomeroy,  any  comment? 

Mr.  Pomeroy.  This  is  a  budget  blunder  by  the  administration.  It 
ought  to  be  restored. 

Mr.  Barrett.  Thank  you.  It  appears  that  way  to  me  as  well. 

Commissioner  Vogel,  is  there  currently  any  other  process  that 
you  are  aware  of  other  than  bankruptcy  for  a  farmer  to  get  out 
from  under  an  excessive  debt? 

Ms.  Vogel.  With  the  Farmers  Home  Administration,  there  are  a 
number  of  options,  alternatives,  so  forth,  that  can  be  used.  I  think 
many  private  lenders  will  work  with  farmers.  I  think  that  com- 
pared to  the  early  1980's  more  adversarial  style,  today  lenders 
work  better  with  borrowers.  But,  the  bankruptcies  have  dropped  a 
lot. 

Mr.  Barrett.  You  are  suggesting,  then,  an  unofficial  mediation 
process? 

Ms.  Vogel.  I  think  one  of  the  triggers  to  our  lesser  use  of  fore- 
closure, lesser  use  of  bankruptcy,  without  a  doubt,  has  been  medi- 
ation. The  numbers  of  cases  that  the  lenders  have  in  terms  of  send- 
ing to  our  program  and  Mr.  Johnson  who  will  be  testifying  later, 
he  has  got  some  charts  and  graphs. 

We  have  about  1,000  a  year  coming  into  our  program  every  year 
in  North  Dakota.  We  do  not  have  anywhere  near  that  in  terms  of 
foreclosures  or  bankruptcies,  so  the  mediation  process,  I  think,  has 
reduced  the  numbers  of  foreclosures.  It  has  reduced  bankruptcies. 
It  is  not  a  solution  in  the  sense  of  better  prices.  If  we  had  $10 
wheat  that  would  be  better.  Anything  this  committee  can  do  on  $10 
wheat  would  be  very  appreciated. 

We  deal  with  what  we  have,  and  I  think  if  we  can  get  people  into 
a  dialog  with  each  other  working  back  and  forth,  the  farmers  are 
better  off  than  they  would  have  been  facing  a  court  foreclosure  and 
the  creditor  is  better  off  than  they  would  have  been  facing  a  chap- 
ter 12  or  7. 

Mr.  Barrett.  Are  you  in  a  sense  saying  that  your  commercial 
lenders,  your  commercial  bankers  are  more  open  to  mediation  now 
than  was  the  case  a  few  years  ago. 

Ms.  Vogel.  Without  a  doubt.  At  the  beginning  of  our  mediation 
program,  the  lenders  were  not  in  favor.  In  fact,  I  think  several  of 
them  may  have  testified  against  it  and  we  got  our  mediation  proc- 
ess through  anyway.  Now  lenders  come  and  testify  in  favor  of  it. 

Our  mediation  program  in  North  Dakota  runs  on  a  2-year  cycle. 
Our  legislature  meets  every  2  years,  and  every  2  years  our  pro- 
gram expires  and  every  2  years  we  go  back  to  the  legislature  fresh 
asking,  will  you  renew  this  program?  And  the  last  several  years  the 
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mediation  program  bill  has  passed  overwhelmingly  with  over- 
whelming support  from  the  creditor  community,  from  the  mental 
health  associations,  from  the  farm  groups,  from  Farm  Bureau  and 
Farmers  Union. 

Nobody  is  against  mediation  in  North  Dakota,  which  is  not  to  say 
that  the  program  is  perfect.  We  work  at  it  all  the  time,  but  it  has 
very  wide  and  broad  support  including  lenders. 

Mr.  Barrett.  Thank  you.  We  are  finding  that  to  be  true  in  my 
State  as  well.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Johnson.  Mrs.  Clayton. 

Mrs.  Clayton.  I  have  no  questions. 

Mr.  Johnson.  Mr.  Smith. 

Mr.  Smith  of  Michigan.  I  have  no  questions,  thank  you. 

Mr.  Johnson.  Mr.  Ewing. 

Mr.  Ewing.  Thank  you,  Mr.  Chairman. 

I  think  this  is  an  interesting  concept  and  one  that  I  know,  from 
my  own  experience  has  worked,  particularly  during  the  farm  credit 
crisis  of  the  1980's.  I  guess  a  question  I  have  is  whether  a  medi- 
ation program  couldn't  be  put  into  effect  by  the  USDA  for  these 
other  areas  without  further  legislation. 

Mr.  POMEROY.  At  the  Federal  level.  Congressman  Ewing,  the 
1987  act  ties  the  mediation  program  specifically  to  the  credit  issue. 
States  have  used  their  own  funding  to  broaden  its  application  at 
the  local  level,  but  I  think  that  the  legislation  probably  is  required 
to  direct  the  USDA  to  accept  broader  resolution  through  the  medi- 
ation mechanism. 

Ms.  VOGEL.  Mr.  Ewing,  in  addition,  I  believe  there  is  a  Federal 
law  dealing  with  alternative  dispute  resolution  that  encourages 
every  Federal  agency  to  undertake  alternative  dispute  resolution 
processes.  The  difficulty  is  that  they  haven't.  I  mean,  as  a  politician 
like  you,  I  get  lots  of  constituent  mail,  and  if  somebody  contacts  me 
about  a  credit  issue,  dealing  with  farm  credit  services  or  the  Farm- 
ers Home  Administration,  I  can  send  them  down  the  hall,  give 
them  the  800  number,  and  have  them  work  with  the  Ag  Mediation 
Service,  and  I  know  that  the  lender  will  be  there  and  talk. 

Now,  if  it  has  to  do  with  ASCS,  can  you  imagine  how  constituent 
mail  would  drop  down  if  you  didn't  have  grain  bin  disputes?  But 
I  can't  send  them,  or  if  I  do  send  them  to  the  Ag  Mediation  Service, 
odds  are  the  Federal  agency  won't  come.  And  I  just  don't  think  that 
is  right. 

All  we  are  asking  is  the  Federal  agency  come  to  the  meeting  and 
talk.  We  are  not  asking  them  to  reach  a  result,  change  a  regula- 
tion, disregard  any  of  the  instructions  that  Congress  or  their  agen- 
cy has  provided.  We  are  asking  them  to  talk  with  the  farmer  and 
that  is  all.  And  the  reason  why  we  would  like  mediation  in  the  law 
is  that  we  think  it  might  not  happen  unless  it  were  in  the  law. 

Mr.  Ewing.  So  your  feeling  is  that  it  is  not  the  producer  or  the 
farmer  who  doesn't  participate,  it  is  to  get  the  attention  of  the  bu- 
reaucrats in  USDA  and  in  the  State  agency? 

Ms.  VoGEL.  Yes. 

Mr.  Ewing.  Do  we  have  an  estimate,  total  cost  that  this  program 
might  be? 


19 

Mr.  POMEROY.  The  initial  authorization  is  for  $7.5  miUion.  That 
is  the  authorization  sought  under  the  legislation.  Actual  funding 
levels  under  that  have  ranged  at  the  $3  million  to  $4  million  an- 
nual level. 

Mr.  EwiNG.  Is  that  for  the  mediation  that  is  currently  being 
done? 

Mr.  POMEROY.  Yes. 

Mr.  EwiNG.  But  wouldn't  cover  the  expanded  operation  of  medi- 
ation? 

Mr.  PoMEROY.  I  am  not  seeking  additional  authorization  level, 
even  though  I  propose  to  expand  the  range  where  mediation  might 
be  applied.  That  would  be  a  resource  allocation  decision  to  be  made 
by  the  programs. 

Mr.  EwiNG.  Would  there  be  a  possibility  of  savings  to  the  Depart- 
ment from  legal  costs? 

Mr.  PoMEROY.  I  think  absolutely. 

Mr.  EwiNG.  I  would  think  so. 

Mr.  PoMEROY.  Absolutely. 

Mr.  EwiNG.  Thank  you. 

Mr.  Johnson.  Mr.  Dickey. 

Mr.  Dickey.  I  have  a  back-to-the-basics  question.  Obviously,  we 
are  trying  to  save  the  family  farmer.  You  both  give  me  some  rea- 
sons why  we  should  do  that. 

Mr.  POMEROY.  Family  farming  agriculture  is  kind  of  a  religion  up 
where  I  come  from. 

Mr.  Dickey.  That  is  where  I  am  coming  from,  too. 

Mr.  POMEROY.  I  ascribe  to  that.  I  believe  everything  from  supe- 
rior utilization  of  the  land  and  preservation  to  sound  environ- 
mental practices  in  farming  the  land — to  providing  a  meaningful 
employment  with  a  mighty  high  quality  of  life — to  tradition — to  fin- 
ishing the  agricultural  component  upon  which  used  to  dominate  the 
industrial  base  of  this  country — all  have  the  highest  and  in  fact 
compelling  social  policy  reasons  to  continue  and  assist  in  any  way 
we  can. 

Ms.  VOGEL.  Mr.  Dickey,  Mr.  Chairman,  amen. 

Mr.  Dickey.  Thank  you,  Mr.  Chairman.  Good  answer. 

Mr.  Johnson.  Mr.  Gunderson. 

Mr.  Gunderson.  No  questions. 

Mr.  Johnson.  Just  one  last  question.  How  much  Federal  funding 
in  the  State  of  North  Dakota  are  we  talking  about  if  mediation 
funding  has  zeroed  out  in  the  Federal  budget.  What  kind  of  gap 
does  that  leave  in  the  State  of  North  Dakota? 

Ms.  VoGEL.  We  would  lose  approximately  $500,000  a  year.  It 
would  cripple  our  program. 

Mr.  Johnson.  Well,  $500,000  a  year  is  a  significant  sum.  Keep- 
ing in  mind  that  the  State  of  North  Dakota  has,  with  my  State  of 
South  Dakota,  roughly  the  size  of  one  congressional  district  in 
terms  of  population,  and  so  that  is  a  significant  tax  or  budget  item. 

I  thank  both  of  you  for  your  leadership  and  for  all  that  you  have 
done  on  this  very  important  issue. 

Mr.  PoMEROY.  Thank  you  very  much. 

Mr.  Johnson.  The  second  panel  is  comprised  of  Mr.  Dallas 
Smith,  who  is  the  Deputy  Under  Secretary  for  International  Affairs 
and  Commodity  Programs,  U.S.  Department  of  Agriculture,  Wash- 
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ington,  DC,  and  Ms.  Lou  Anne  Kling,  who  is  Assistant  Adminis- 
trator for  Farmer  Programs,  Farmers  Home  Administration,  U.S. 
Department  of  Agriculture,  Washington,  DC.  And  we  welcome  you 
both,  as  well  as  Mr.  Bailey  who  accompanies  you. 

Again,  your  full  statements  are  received  for  the  record.  You  may 
wish  to  summarize  your  statements  or  whatever  you  are  most  com- 
fortable with.  And  the  observations  by  Mr.  Pomeroy  is  that  we  are 
talking  about  an  enormous  budget  blunder  on  the  part  of  the  ad- 
ministration. I  wonder  if,  Mr.  Smith,  you  care  to  comment  on  that 
in  the  context  of  your  statements. 

Go  ahead  and  proceed. 

STATEMENT  OF  DALLAS  SMITH,  DEPUTY  UNDER  SECRETARY, 
INTERNATIONAL  AFFAIRS  AISTD  COMMODITY  PROGRAMS, 
U.S.  DEPARTMENT  OF  AGRICULTURE 

Mr.  D.  Smith.  Thank  you,  Mr.  Chairman.  We  appreciate  the  op- 
portunity to  appear  before  the  subcommittee  today  to  talk  about 
the  mediation  program.  As  you  mentioned,  I  am  the  Deputy  Under 
Secretary  for  International  Affairs  and  Commodity  Programs  at 
USDA,  which  the  Farmers  Home  program  falls  under  our  jurisdic- 
tion. 

I  am  here  this  morning  to  outline  USDA's  position  regarding 
H.R.  4153,  which  would  amend  the  Agricultural  Credit  Act  of  1987 
to  expand  the  use  of  mediation  in  agricultural  disputes. 

USDA  believes  that  there  is  a  role  for  mediation  and  other  forms 
of  alternative  dispute  resolution  in  resolving  agricultural  disputes. 
However,  as  I  will  explain  shortly,  USDA  recommends  that  H.R. 
4153  not  be  enacted. 

Since  the  Agricultural  Credit  Act  of  1987  was  enacted,  the  De- 
partment, through  the  Farmers  Home  Administration,  has  been  re- 
sponsible for  certifying  and  providing  matching  grants  to  State  ag- 
ricultural mediation  programs  in  as  many  as  20  States. 

The  mediation  programs  enable  distressed  farmers,  FmHA,  and 
other  government  and  private  creditors  to  discuss  their  problems 
with  the  assistance  of  a  trained  mediator  and  attempt  to  resolve 
loan  default  issues  for  all  parties'  satisfaction,  hopefully  avoiding 
foreclosure  or  bankruptcy  proceedings. 

From  all  indications,  this  program  has  succeeded  in  producing 
win-win  resolutions  for  farmers  and  creditors  alike.  Lou  Anne 
Kling  of  FmHA  will  speak  more  about  the  success  of  mediation  pro- 
gram in  a  few  moments. 

Under  current  legislation.  State  mediation  programs  certified  by 
FmHA  are  authorized  to  provide  mediation  services  in  connection 
with  agricultural  credit  disputes.  These  types  of  disputes  are  par- 
ticularly well-suited  for  mediation.  There  are  rarely  complicated 
legal  issues  involved,  and  indebtedness  is  generally  admitted. 

The  issues  involved  are  generally  straightforward,  involving 
amounts  of  money  owed,  available  sources  of  repayment,  and  po- 
tential payment  plans.  Lenders  are  already  used  to  negotiating  re- 
payment terms  with  borrowers,  and  a  mediator  can  enhance  nego- 
tiations by  bringing  additional  creative  settlement  options  to  the 
table  and  keeping  personalities  out  of  the  conflict. 

USDA  has  used,  and  continues  to  use,  mediation  and  related  dis- 
pute resolution  techniques  in  areas  other  than  farm  credit.  Over 
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the  years,  the  Forest  Service  has  used  mediation  to  resolve  dis- 
putes over  land  use  allocation. 

From  1990  to  1992,  the  Animal  and  Plant  Health  Inspection 
Service  utilized  the  services  of  a  mediator  in  a  "negotiated  rule- 
making" process  designed  to  produce  a  regulation  that  would  con- 
trol the  spread  of  scrapie,  a  disease  of  sheep  and  goats.  During  the 
rulemaking,  a  committee  of  interested  parties,  with  the  mediator's 
assistance,  reached  consensus  on  the  contents  of  a  regulation.  The 
fmal  regulation  was  published  in  July  1992,  and  has  not  been  chal- 
lenged in  court. 

Over  the  past  several  months,  USDA  has  been  using  an  innova- 
tive process,  which  combines  mediation  and  early  neutral  evalua- 
tion, to  attempt  to  achieve  early  resolution  of  EEO  complaints. 
That  process  was  begun  on  a  pilot  basis,  and  an  evaluation  has 
been  undertaken  to  see  whether  that  process  should  be  made  per- 
manent. 

In  addition,  USDA's  Dispute  Resolution  Specialist,  responsible 
for  implementing  the  Administrative  Dispute  Resolution  Act  at 
USDA,  is  providing  education  throughout  USDA  on  alternative  dis- 
pute resolution,  and  assisting  managers  in  identifying  potential 
uses  of  all  ADR  techniques,  including  mediation,  mini-trials,  early 
neutral  evaluation,  and  arbitration. 

H.R.  4153  establishes  a  policy  of  expanding  the  role  of  the  cer- 
tified State  mediation  programs  beyond  agricultural  credit  dis- 
putes, into  disputes  involving  other  agricultural  loan  issues,  wet- 
lands determinations,  farm  program  compliance,  including  con- 
servation programs,  rural  water  loan  programs,  grazing,  pesticides, 
and  such  other  agricultural  issues  under  the  jurisdiction  of  the  De- 
partment as  the  Secretary  considers  appropriate. 

USDA  believes  that  before  a  commitment  is  made  to  using  medi- 
ation on  such  a  broad  scale,  USDA  program  officials  and  ADR  ex- 
perts need  to  take  a  closer  look  at  whether  mediation  is  appro- 
priate in  each  of  these  areas,  and,  where  mediation  is  appropriate, 
how  mediation  can  most  effectively  be  introduced. 

There  are  disputes  in  which  mediation  is  not  appropriate.  For  ex- 
ample, issues  may  be  nonnegotiable  because  of  legal  requirements. 
In  other  cases,  the  need  for  precedent  or  important  policy  consider- 
ations would  make  mediation  inappropriate  under  the  criteria  stat- 
ed in  the  Administrative  Dispute  Resolution  Act.  In  still  other 
cases,  a  different  ADR  technique,  such  as  mini-trials  or  arbitration, 
might  be  more  appropriate. 

There  is  no  question  that  using  processes  such  as  mediation  to 
achieve  mutually  satisfactory  resolutions  early  in  the  life  of  a  dis- 
pute and  at  a  lower  cost  than  litigation  makes  good  sense.  USDA 
believes,  however,  that  without  its  full  participation  in  the  process 
of  deciding  when  and  how  to  expand  the  use  of  mediation,  there  is 
a  risk  that  mediation  will  be  used  in  areas  of  conflict  for  which  me- 
diation is  ill-suited. 

If  USDA  can  ensure  that  disputes  go  to  mediation  only  when  ap- 
propriate, and  when  its  legitimate  interests  are  not  prejudiced, 
USDA  could  support  the  idea  of  authorizing  State  mediation  pro- 
grams to  expand  the  mediation  services  they  offer  beyond  agricul- 
tural credit  disputes.  USDA's  present  commitment  to  handling  dis- 
putes in  innovative  and  cooperative  ways  is  evident  from  a  recently 
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established  joint  endeavor  between  two  USDA  agencies,  the  Agri- 
cultural Stabilization  and  Conservation  Service  and  the  Soil  Con- 
servation Service. 

A  team  of  individuals  from  ASCS  and  SCS  is  developing  a  proc- 
ess that  emphasizes  cooperation  among  personnel  at  the  county 
level,  and  provides  better  information  to  farmers.  Under  this  proc- 
ess, local  ASCS  and  SCS  personnel  would  offer  to  meet  informally 
with  farmers  at  the  beginning  stages  of  a  dispute,  and  attempt  to 
promote  better  communication  and  understanding. 

USDA  fully  expects  this  will  improve  the  process  to  prevent 
many  disputes  from  escalating  and  entering  the  ASCS  and  SCS  ap- 
peal systems,  thereby  avoiding  much  misunderstanding,  heartache, 
and  expense  on  the  part  of  farmers,  as  well  as  the  associated  ex- 
pense incurred  by  the  agencies.  For  those  disputes  that  do  enter 
the  formal  appeals  process,  the  National  Appeals  Division  which 
would  be  authorized  by  the  Department's  reorganization  bill  is  yet 
another  example  of  the  Department's  commitment  to  providing  fair 
dispute  resolution  processes  to  farmers  and  others  conducting  busi- 
ness with  USDA. 

USDA  intends  to  expand  the  use  of  mediation  and  other  ADR 
processes  generally  in  a  deliberative  manner.  However,  the  pro- 
posed legislation  is  not  needed  to  do  so;  the  Administrative  Dispute 
Resolution  Act  already  provides  the  statutory  authority  to  imple- 
ment broad-scale  ADR  programs.  By  establishing  pilot  projects  in 
areas  considered  most  appropriate  for  ADR,  USDA  can  learn  from 
experience,  while  gradually  making  both  government  and  private 
parties  more  comfortable  with  new  approaches  to  conflict  resolu- 
tion. After  some  experience,  we  would  be  willing  to  make  rec- 
ommendations to  this  subcommittee  on  areas  into  which  mediation 
should  be  expanded. 

As  a  final  note,  I  should  point  out  that  the  Federal  assistance 
was  initially  provided  to  help  reduce  the  backlog  of  cases  resulting 
from  the  farm  credit  crisis  of  the  1980's.  Now  that  the  backlog  has 
been  reduced,  those  programs  can  continue  using  State  funding  as 
the  States  determine.  The  assumption  is  that  those  programs  will 
continue  using  State  funding.  In  any  event,  USDA  will  continue  in 
its  certification  role,  and  will  participate  as  a  party  in  mediation 
whenever  appropriate. 

Thank  you,  Mr.  Chairman,  for  giving  me  this  opportunity  to  ap- 
pear before  the  subcommittee. 

I  would  like  to  present,  now,  Lou  Anne  Kling  who  will  describe 
the  mediation  program  at  Farmers  Home. 

Thank  you. 

[The  prepared  statement  of  Mr.  D.  Smith  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Johnson.  Next,  Ms.  Kling. 

STATEMENT  OF  LOU  ANNE  KLING,  ASSISTANT  ADMINIS- 
TRATOR,  FARMER  PROGRAMS,  FARMERS  HOME  ADMINIS- 
TRATION, U.S.  DEPARTMENT  OF  AGRICULTURE,  ACCOM- 
PANIED BY  CHESTER  BAILEY,  SPECIAL  ASSISTANT  TO  MS. 
KLING 

Ms.  Kling.  Thank  you.  Good  morning,  Mr.  Chairman,  and  mem- 
bers of  the  subcommittee.  For  the  record,  I  am  Lou  Anne  Kling,  the 
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Assistant   Administrator   for   farmer    programs    for   the    Farmers 
Home  Administration. 

Before  Secretary  Espy  appointed  me  State  director  of  the  FmHA 
in  Minnesota  last  year,  I  worked  for  many  years  with  individual 
farmers  and  with  farm  organizations  on  efforts  to  solve  financial 
problems.  I  want  to  thank  you  for  this  opportunity  to  be  here 
today. 

For  me,  mediation  has  long  been  a  favorite  method  of  resolving 
many  of  those  problems.  As  some  of  us  believed  at  the  time,  medi- 
ation has  proven  to  be  a  solid  success  in  dealing  with  problems  re- 
sulting from  the  economic  crisis  in  agriculture  during  the  1980's. 

Simply  stated,  mediation  has  restored  failed  communications  be- 
tween numerous  farmers  and  their  lenders,  and,  in  doing  so,  it  has 
helped  many  economically  stressed  farmers  stay  in  business. 

I  will  just  summarize  the  rest  of  it. 

Positive  results.  Although  much  of  our  evidence  is  anecdotal, 
those  of  us  who  have  been  involved  in  this  mediation  program  gen- 
erally agree  that  it  has  been  successful  from  all  viewpoints.  The 
one  detailed  study  that  we  know  about  agrees. 

Members  of  the  department  of  agricultural  economics  at  Texas 
Tech  University  found  that  voluntary  agreements  of  credit  disputes 
had  almost  a  4.5  to  1  benefit  cost  ratio  when  compared  to  litigation. 

Their  report  states,  "*  *  *  it  is  generally  accepted  that  medi- 
ation usually  allows  a  dispute  to  be  resolved  more  rapidly  than  liti- 
gation. Likewise,  the  mediation  process  is  usually  a  less  expensive 
method  for  resolving  disputes  than  the  litigation  process.  Perhaps 
more  importantly,  the  mediation  process  is  better  suited  for  resolv- 
ing disputes  without  destroying  the  relationship  between  the  dispu- 
tants." 

In  the  7  years  that  the  program  has  been  in  operation,  using  the 
Texas  Tech  study  as  a  basehne,  the  $17.5  billion  in  total  Federal 
obligations  have  returned  benefits  amounting  to  about  $78.5  mil- 
lion in  the  20  States  compared  to  litigation. 

We  are  finding  that  the  mediation  program  continues  to  gain  ac- 
ceptance with  other  governmental  agencies  and  the  farming  popu- 
lation as  it  becomes  better  known.  Some  points  of  interest:  Iowa, 
Kansas,  Minnesota,  Nebraska,  North  Dakota,  and  South  Dakota, 
all  States  with  USDA-certified  mediation  programs,  have  worked 
with  the  U.S.  Department  of  Labor  in  helping  dislocated  farmers 
and  ranchers.  Much  of  the  agency's  work  consists  of  job  counseling, 
mental  health,  financial  and  legal  consulting,  and  other  steps  de- 
signed to  help  farmers  make  the  transition  from  agriculture  to 
other  occupations. 

The  Internal  Revenue  Service's  regional  office  in  Wisconsin  par- 
ticipates in  all  the  FmHA  mediation  cases  when  requested.  FmHA 
was  invited  to  share  its  experiences  at  the  American  Agricultural 
Law  Association's  annual  meeting.  FmHA  was  also  invited  to  sub- 
mit a  paper  on  mediation  by  the  Nebraska  Law  Review.  Obviously, 
there  must  be  reasons  for  such  widespread  acceptance  of  medi- 
ation. 

I  would  like  to  discuss  briefly  how  it  works  and  why  we  think 
it  works  better.  When  a  lender  and  a  borrower  cannot  agree  on  a 
settlement  of  their  differences,  a  third  party  often  can  help  create 
a  fresh  start. 
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Typically,  the  mediator  does  not  hold  evidentiary  hearings  as  in 
arbitration.  The  parties  are  invited  to  come  to  the  mediation  con- 
ference prepared  with  all  of  the  evidence  and  documentation  they 
feel  will  be  necessary  to  discuss  their  relative  cases.  This  makes 
the  process  of  debt  reorganization  more  cost  efficient  by  reaching 
an  agreement  that  can  reduce  the  number  and  length  of  reviews 
and  appeals. 

FmHA  and  other  USDA  representatives  try  to  set  a  constructive 
tone  in  mediation  and  encourage  others  to  do  the  same.  If  a  loan 
made  by  FmHA  becomes  delinquent,  the  agency  will  notify  the  bor- 
rowers and  inform  them  they  have  the  right  to  request  mediation 
services. 

FmHA  uses  the  services  of  the  Federal  Mediation  and  Concilia- 
tion Service  to  provide  training  and  mediation  assistance  in  States 
that  do  not  have  a  USDA-certified  program. 

State  mediation  directors  report  that  there  are  several  measures 
to  determine  whether  the  programs  have  been  effective.  Those 
measures  tell  a  lot  about  how  the  program  works  and  why  it  is  suc- 
cessful. 

Mutual  agreements  are  reached  between  the  vast  majority  of  the 
parties  going  through  the  process  and  that  is  often  more  than  they 
had  before  the  mediation  session.  The  neutral  third-party  mediator 
can  reopen  communications  that  may  have  been  stalemated  for 
years. 

Mediation  is  faster,  cheaper,  and  more  agreeable  to  all  parties 
than  litigation.  For  instance,  no  attorney  fees  are  necessary  be- 
cause borrowers  represent  themselves,  although  they  can  have  at- 
torneys if  they  would  like.  Mediation  also  is  confidential  and  has 
no  fees,  in  most  cases,  like  bankruptcy. 

Participants  in  mediation  will  work  harder  to  reach  an  agree- 
ment and  in  meeting  this  agreed-upon  obligation  than  if  they  had 
terms  and  conditions  imposed  upon  them  by  another  party  or  a 
judge. 

Mr.  Chairman,  I  mentioned  cost  and  benefits  a  few  moments  ago. 
I  would  be  remiss  if  I  did  not  state  that  the  mediation  program  at 
Farmers  Home  has  been  carried  out  by  only  one  full-time  employee 
during  the  entire  lifetime  of  this  program. 

Finally,  I  should  note  that  the  State  mediation  programs  have 
led  to  approximately  25,000  voluntary  agreements  from  1988  to 
1993.  Such  agreements  have  helped  to  reduce  the  total  number  of 
delinquent  FmHA  borrowers  from  approximately  50,000  in  1988  to 
approximately  18,000  in  1993. 

Thank  you. 

[The  prepared  statement  of  Ms.  Kling  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Ms.  Kling. 

The  Chair  recognizes  Mr.  Pomeroy  for  questions. 

Mr.  Pomeroy.  Thank  you,  Mr.  Chairman. 

I  have  some  questions  for  Mr.  Smith.  First  of  all,  I  would  like 
to  commend  the  Department  for  its  present  handling  of  mediation. 
The  Department  is  in  charge  of  the  certification.  I  know  that  the 
State  programs  have  found  that  to  be  a  helpful  way  to  make  sure 
they  are  up  to  snuff  with  the  various  components  expected  of  a 
truly  quality  mediation  program  that  has  been  very  useful  and  gel 
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its  implementation  on  the  credit  issues  at  the  USDA  level.  It  has 
been  very  successful  as  Ms.  Kling  just  indicated. 

I  certainly  take  issue  with  the  position  you  have  reached  on  the 
legislation  proposed.  I  would  indicate  to  you  that  I  used  to  be  an 
agency  head  myself.  I  was  the  North  Dakota  State  Insurance  Com- 
missioner. Every  legislative  session,  there  would  be,  from  time  to 
time,  a  wrangle  with  what  ought  to  be  administrative  discretion 
and  what  ought  to  be  explicit  legislative  direction.  I  always,  as  an 
administrator,  favored  optimal  ultimate  discretion  and  my  legisla- 
tive friends  often  disagreed  with  that.  It  is  just  kind  of  in  the  na- 
ture of  things  that  we  are  going  to  have  these  various  viewpoints. 

I  must  tell  you,  though,  your  reliance  upon  the  1990  act  on  alter- 
native dispute  resolution  at  the  agency  level  is  not  particularly  con- 
vincing. The  leadership  that  has  come  in  expanding  mediation  has 
all  taken  place  by  the  States  at  the  State  level  and  we  really  have 
not  seen  anything  at  the  USDA  that  might  give  us  hope  that  this 
legislation,  now  long  since  passed,  is  something  that  is  looked  upon 
as  a  basis  for  an  expansion  of  mediation. 

Your  testimony,  Mr.  Smith,  raises  a  couple  of  questions  about 
areas  that  must  not  lend  themselves  to  mediation,  and  that  is  why 
the  Department  has  some  reservation  about  a  broad  extension  of 
authority  for  mediation.  Frankly,  the  State  programs  themselves, 
in  their  entire  history,  show  that  they  want  results,  they  want  to 
apply  mediation  services  where  it  works. 

If  I  was  the  administrator  of  a  State  mediation  program,  why  in 
the  world  would  I  apply  mediation  resources  in  areas  where  the 
law  is  very  clear  and  the  agency  is  precluded  from  compromise? 
That  simply  doesn't  make  sense  that  a  rational  mediation  adminis- 
trator would  seek  to  annoy  or  frustrate  the  administrative  process 
by  bringing  mediation  to  bear  where  it  doesn't  work,  wouldn't  you 
agree? 

Mr.  D.  Smith.  Hopefully,  that  is  correct,  that  the  process  would 
not  involve  those  areas.  But  I  think  what  we  are  saying  from  the 
Department's  viewpoint  is  that  some  of  these  areas  and  some  of  the 
programs  that  we  are  required  to  administer,  that  it  should  be  the 
Department's  call  as  to  whether  we  should  be  bound  by  mediation 
in  terms  of  the  outcome. 

Many  of  the  programs  that  we  administer  are  constrained  or  re- 
stricted by  either  statute,  regulation,  or  precedent.  And  in  those  in- 
stances, we  would  be  concerned  in  having  that  particular  dispute 
submitted  to  the  mediation  process,  for  example,  payment  limita- 
tions disputes  which  we  would  have  within  our  agency.  There  may 
be  a  request  to  have  those  handled  by  a  mediation  process. 

Where  we  do  have  under  the  appeals  process  a  clearly  defined 
system  and  under  our  reorganizational  proposal  with  the  National 
Appeals  Division,  we  feel  it  will  be  a  fair  and  impartial  review  of 
such  issues  that  are  constrained  by  statute  regulation  or  precedent. 

Mr.  POMEROY.  Mr.  Smith,  that  response  reminds  me  a  bit  of  the 
tenor  of  responses  we  saw  from  the  credit  community  at  the  time 
the  initial  act  was  passed.  It  is  kind  of  the  unknown  where  you 
stand  now  relative  to  those  that  are  the  subject  of  your  administra- 
tive processes  and  you  are  leery  about  the  extension  into  medi- 
ation. 
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I  think  something  that  the  creditors  may  not  have  fully  under- 
stood back  then  was  that  mediation  results  are  not  binding  upon 
them.  If  they  wanted  to  pursue  court  remedy  after  the  mediation 
process,  they  could.  The  same  applies  to  you  today.  If  the  mediation 
results  in  an  inappropriate  resolution  by  your  perspective,  you  may 
proceed  to  the  National  Appeals  Division.  Hopefully,  we  will  have 
it  in  place  by  then  or  resort  to  what  other  administrative  remedies 
you  may  seek.  It  is  not  binding  to  you. 

Mr.  D.  Smith.  And  we  are  not  attempting  at  this  particular  point 
to  indicate  that  there  are  areas  here  on  a  broad  basis  that  we 
would  not  want  to  use  mediation.  We  are  simply  asking  for  the 
ability  to  review  each  of  the  individual  situations,  to  make  a  deter- 
mination from  the  Department's  perspective  as  to  whether  medi- 
ation would  interfere  with  our  obligations  under  the  law  or  under 
the  regulations,  or  whether  it  would  set  a  precedent  that  would 
cause  us  not  to  be  able  to  carry  out  our  mission. 

Mr.  POMEROY.  All  of  those  would  be  reasons  why,  perhaps,  you 
would  reject  the  mediated  offer,  for  example,  the  precedent  value 
in  particular.  It  might  look  good  to  a  mediator  trying  independently 
to  resolve  the  differences  in  a  given  situation,  but  in  the  broad  con- 
text of  what  the  USDA  needs  to  administer,  you  would  know  that 
that  wouldn't  work  because  it  would  trigger  an  unfortunate  prece- 
dent for  you,  so  you  wouldn't  accept  that  mediated  result.  That 
would  be  your  option. 

Mr.  D.  Smith.  And  under  the  programs  as  I  mentioned  in  my  tes- 
timony, where  we  are  expanding  into  other  areas,  we  feel  that  we 
currently  have,  that  mediation  and  other  alternative  dispute  tools 
should  and  will  be  used  by  USDA  on  an  expanded  basis,  but  we 
feel  it  should  be  done  on  a  pilot  basis,  first,  to  determine  the  bene- 
fit, and  then  perhaps  expand  it  on  a  broader  basis. 

Mr.  PoMEROY.  Mr.  Smith,  let  me  ask  you  about  that  as  a  final 
question.  In  1990,  the  legislation  was  passed  that  gave  you  author- 
ization to  do  that.  What  areas  has  the  USDA  initiated  for  new  me- 
diation resolution  in  areas  of  farm  program  compliance. 

Mr.  D.  Smith.  In  farm  program  compliance,  I  don't  know  of  any 
right  off  the  top  of  my  head. 

Mr.  POMEROY.  I  think  that  is  the  accurate  answer,  there  haven't 
been  any. 

Mr.  D.  Smith.  But  I  would  like  to  review  the  record,  and  if  there 
are  some  situations  that  I  am  not  familiar  with,  provide  it  for  the 
record.  We  do  have  some  cases  here  in  other  areas  in  USDA,  such 
as  the  one  I  mentioned  with  the  Forest  Service,  the  one  we  initi- 
ated between  the  Soil  Conservation  Service  and  ASCS  is  in  its  ini- 
tial stages.  We  except  that  will  get  into  some  of  the  areas  that  was 
intended  in  the  1990  act,  but  the  specifics  on  the  accomplishments 
in  those  areas,  we  are  not  prepared  right  now  to  give  you  the  de- 
tails on. 

Mr.  Pomeroy.  This  legislation  continues  the  mediation  funding. 
The  1990  action  has  no  funding. 

Mr.  D.  Smith.  This  proposed  amendment. 

Mr.  Pomeroy.  Authorizing  ongoing  funding  for  mediation  pro- 
grams. The  statute  you  are  referring  to  contains  no  funding. 

Mr.  D.  Smith.  It  seems  to  me  there  are  three  issues  here  that 
we  are  talking  about.  One  is  mediation  as  a  tool,  and  USDA  fully 
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supports  mediation  as  a  tool.  The  other  is  legislative  expansion  into 
other  areas  where  the  determination  of  this  expansion  would  be 
controlled  at  the  State  level,  and  then  third  is  the  status  of  funding 
of  the  grants,  the  third  being  a  budget  issue. 

It  is  true  that  in  the  1995  budget,  funding  for  mediation  was  re- 
duced to  zero.  But  this  was  done  in  the  context  of  a  number  of  dif- 
ficult decisions  regarding  a  number  of  very  beneficial  programs 
that  we  had  to  look  at  in  forming  the  1995  budget.  It  is  in  no  way 
an  indication  of  the  merits  of  these  programs  that  we  have  had  to 
reduce  funding  or  zero  out  funding  on  some  programs.  So  as  far  as 
the  expansion  of  the  funding,  we  in  the  Department  do  not  believe 
that  it  was  not  a  budget  cruncher's  error. 

It  was  one  of  those  hard  decisions  that  we  had  to  make  in  order 
to  be  able  to  develop  a  budget  within  the  shrinking  budget  guide- 
lines that  we  are  dealing  with  today  and,  unfortunately,  this  is  one 
of  those  programs  that  we  had  to  reduce  the  funding  on  the  belief 
that  mediation  programs  will  continue  and  they  will  continue  at 
the  State  level  and  that  we  will  be  full  participants  in  those  pro- 
grams, particularly  on  farm  credit. 

Mr.  POMEROY.  That,  if  not  a  direct  unfunded  Federal  mandate, 
is  a  very  close  relative.  My  time  is  up,  Mr.  Chairman.  If  we  go 
around  again,  I  will  probably  have  some  more  questions. 

Mr.  Johnson.  Mr.  Ewing. 

Mr.  Ewing.  Mr.  Smith,  I  keep  hearing  words  here  about  how  this 
is  going  to  be  controlled  at  the  State  level.  Have  you  analyzed  this 
proposal?  Can  you  explain  how  that  would  be  controlled  at  the 
State  level  or  Ms.  Kling? 

Ms.  Kling.  Who  goes  into  mediation,  you  are  asking? 

Mr.  Ewing.  I  keep  hearing  that  word  passed  between  the  sponsor 
and  between  people  at  the  witness  table,  and  I  don't  have  the  full 
document  in  front  of  me,  but  I  am  questioning  how  are  we  going 
to  control  it  at  the  State  level?  Is  this  something  that  is  not  going 
to  be  uniformly  implemented  around  the  country? 

Mr.  D.  Smith.  Mr.  Ewing,  my  response  in  terms  of  control  is  in 
interpretation  of  language  which,  put  in  the  legislative  language, 
indicated  expansion  into  certain  programs  such  as  wetland,  con- 
servation compliance.  It  was  specified  in  the  bill  itself  some  expan- 
sion. 

Our  concern  of  control  at  the  local  level  was  that  we  would  be 
invited  through  the  State  mediation  program  to  participate  in  a 
particular  mediation  process  that  may  cause  us  to  get  into  some 
areas  where  there  are  legal  precedents  being  set  by  the  outcome  of 
that,  that  determination,  or  that  we  are  constrained  in  our  flexibil- 
ity to  negotiate  any  of  the  provisions  unlike  the  circumstances  that 
we  have  with  farm  credit. 

In  the  case  of  farm  credit,  you  generally  have  an  acknowledg- 
ment between  the  parties  of  the  facts  in  the  case  and  the  dispute 
is  on  the  settlement.  And  there  is  an  opportunity  for  compromise, 
but  in  some  of  the  other  areas,  the  Federal  law,  as  well  as  regula- 
tion, may  constrict  our  ability  to  deviate  from  what  is  in  the  Fed- 
eral regulations  or  in  the  Federal  law.  So  that  is  the  area  where 
we  were  stating  some  concern  about  control  of  which  cases  we 
would  participate  in. 

Mr.  Ewing.  Thank  you. 
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Mr.  Johnson.  Mr.  Penny. 

Mr.  Penny.  No  questions. 

Mr.  Johnson.  Mr.  Smith,  as  I  understood  your  testimony,  you  in- 
dicated that  USDA  would  be  interested  in  making  recommenda- 
tions relative  to  the  areas  that  would  be  appropriate  for  mediation. 

Mr.  D.  Smith.  Yes,  sir. 

Mr.  Johnson.  We  of  course  are  interested  in  working  with 
USDA.  We  are  not  looking  for  an  adversarial  relationship  ourselves 
here.  Could  you  give  us  any  notion  of  how  long  this  subcommittee 
would  have  to  wait  to  receive  those  recommendations? 

Mr.  D.  Smith.  Well,  as  you  know,  Mr.  Chairman,  we  are  in  the 
process  of  planning  reorganization  at  USDA  which  would  create  a 
National  Appeals  Division  and  will  create  a  different  organizational 
structure.  As  we  develop  the  reorganizational  structure  at  USDA, 
we  expect  there  will  be  opportunities  for  us  to  look  at  individual 
disputes  as  part  of  that  national  appeals  process,  to  look  at  various 
programs,  including  some  of  the  ones  that  were  mentioned  here  in 
the  legislation,  and  determine  whether  the  alternative  dispute  res- 
olution process  would  be  appropriate  as  a  part  of  that  plan. 

We  also  have  several  other  pilots  that  are  ongoing  now,  and  if 
they  are  determined  to  be  as  cost-effective  as  the  FmHA  project 
has  been,  then  we  would  expect  that  we  would  utilize  that  more 
so  in  our  organizational  structure.  And  we  would  certainly  be  glad 
to  report  back  to  this  subcommittee  as  we  embark  on  those  dif- 
ferent pilots  and  also  the  outcome  of  them. 

Mr.  Johnson.  When  can  this  subcommittee  expect  a  report  on 
your  pilot  projects? 

Mr.  D.  Smith.  I  am  not  in  a  position  right  now  to  tell  you  where 
we  are  on  the  ones  that  I  mentioned  earlier,  but  I  can  provide 
something  to  your  office  if  you  would  like. 

Mr.  Johnson.  I  would  very  much  appreciate  having  that  infor- 
mation. Obviously,  we  want  to  move  forward  with,  one,  continuing 
the  mediation  program  and  expanding  it  where  it  is  appropriate, 
and  we  would  rather  work  with  you  than  work  without  you,  but  we 
don't  want  to  be  idle  on  this,  either. 

I  think  we  want  to  be  very  aggressive  in  trying  to  expand  the  al- 
ternative tools  that  are  available  for  producers  and  lenders  and 
other  agency  heads  in  the  countryside.  I  would  encourage  you  to 
expedite  your  analysis  of  areas  that  USDA  feels  that  mediation  is 
appropriate  so  we  can  take  that  into  due  consideration.  Whether 
we  do  a  bill  or  whether  we  do  a  pilot  project  of  our  own  or  what- 
ever, the  will  of  this  subcommittee  is  inclined  to  do. 

Mr.  Johnson.  Ms.  Kling,  last  year's  floods  caused  a  great  deal 
of  financial  stress  throughout  much  of  America.  I  joined  my  two 
colleagues  in  the  Senate  in  communicating  to  Farmers  Home,  ask- 
ing that  you  take  action  similar  to  that  of  private  bankers  and  the 
Farm  Credit  System  lenders  to  give  producers  some  leeway  due  to 
conditions  that  were  extraordinary  and  certainly  beyond  their  con- 
trol. 

At  this  point — and  I  appreciate  that  we  are  getting  a  bit  off  the 
topic,  but  at  this  point,  is  Farmers  Home  doing  anything  to  accom- 
modate the  tremendous  financial  stress  that  many  of  our  producers 
have  in  the  flood-prone  States  or  the  flooded  States? 
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Ms.  Kling.  Yes,  we  are,  Mr.  Chairman.  One  of  the  big  helps  that 
ve  did  is  being  printed  in  the  Federal  Register  now.  We  changed 
;he  emergency  loan  eligibility  so  that  producers  are  certified  eligi- 
)le  for  emergency  loans  before  you  look  at  the  other  disaster  assist- 
ince  they  got. 

Those  disaster  moneys  are  subtracted  from  their  loans  so  they 
ire  not  paid  twice  for  the  same  loss,  but  it  opens  the  field  for  a 
ot  more  people  to  get  in  and  work  with  the  emergency  loan  pro- 
-am. The  other  thing  we  did  is  we  formed  emergency  jump  teams. 
Ne  have  14  teams  out  in  the  field  right  now  working  throughout 
;he  Midwest  and  that  was  extra.  We  have  also  trained  extra  people 
Tom  other  States  that  weren't  as  busy  and  sent  them  into  the  flood 
ireas  helping  to  process  the  emergency  loans  so  farmers  can  get 
;heir  loan  money  sooner. 

We  have  had  such  a  wide  demand  and  have  received  good  news 
)n  all  of  these  emergency  jump  teams.  We  have  put  out  requests 
br  volunteers  and  we  are  now  training  another  six  teams  and  we 
ire  getting  them  ready  to  go  out  now.  It  has  been  a  real  salvation 
)ut  there  in  helping  the  county  offices.  When  you  look  at  Iowa, 
;hey  got  1,600  applications  in  1  week,  so  it  has  been  a  real  help 
)ut  there  with  the  emergency  jump  teams. 

Mr.  Johnson.  While  emergency  loans  can  be  of  help  to  some  peo- 
Dle,  they  are  not  very  popular  with  some  others.  But  in  any  event, 
n  the  appropriate  circumstances,  they  can  be  helpful.  I  am  think- 
ng  more  of  people  with  existing  Farmers  Home  loans.  Do  you  have 
;he  authority  and,  if  so,  are  you  doing  anything  relative  to  loan  de- 
ferrals or  restructuring  Farmers  Home  pajmients  given  the  fact 
:hat  there  are  people  who  simply  lost  this  past  year. 

Ms.  Kling.  Well,  one  of  the  things  I  just  got  done  is  regional 
:raining  with  all  of  the  farmer  program  chiefs  and  State  directors, 
and  working  with  them  on  instituting  full  use  of  the  deferrals  and 
;he  unequal  payments  on  new  loans  and  all  of  the  options  that  we 
lave  in  Farmers  Home  to  help  farmers  get  through  these  serious 
:imes. 

We  also  worked  a  lot  on  supervised  credit,  and  to  start  working 
A'ith  farmers  and  their  actual  input  and  expense  costs  and  their  in- 
come to  help  them  work  out  and  use  the  deferral  program  to  get 
:hrough  some  of  these  tough  years.  We  are  also  rewriting  the 
195 1-S  regulations  to  streamline  them,  simplify  them,  and  make 
:hem  easier  to  use  and  more  acceptable  to  farmers. 

We  are  also  trying  to  streamline  the  paperwork  and  cut  back  on 
:he  paperwork  to  make  it  easier  to  get  through  the  system  so  it 
ioesn't  take  so  long. 

Mr.  Johnson.  Mr.  Pomeroy,  any  concluding  questions? 

Mr.  Pomeroy.  I  have  another  question.  I  won't  go  on  too  much 
ionger. 

Ms.  Kling,  you  cite  the  Texas  Tech  study  which  basically  shows 
that  voluntary  agreements  of  credit  disputes  have  a  benefit  cost 
ratio  of  about  4.5  to  1  over  the  agreements  reached  on  credit  issues 
tiave  costs  of  about  $17.5  million  and  returned  in  benefit  about 
S78.5  million.  I  am  reciting  from  your  testimony. 

You  believe  that  mediation  serves  a  positive — has  proven  to  be 
very  cost-effective  in  terms  of  these  credit  disputes. 

Ms.  Kling.  Mr.  Pomeroy,  yes,  I  do. 
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Mr.  POMEROY.  Mr.  Smith,  does  that  represent  the  agency's  posi- 
tion? 

Mr.  D.  Smith.  Yes,  sir. 

Mr.  PoMEROY.  Well,  then  how  can  I  possibly  conclude  that  this 
is  other  than  a  budget  blunder  to  eliminate  farm  credit  if  you  zero 
out  one  program  that  is  actually  returning  a  positive  cash  flow  to 
the  USDA? 

Mr.  D.  Smith.  Well,  in  one  case,  we  are  talking  about  cost  avoid- 
ance in  the  program  in  terms  of  potential  litigation,  potential  for 
programs  that  may  be  in  dispute  for  a  number  of  years  and  impact 
on  the  program.  In  the  other  case,  we  are  talking  about  an  absolute 
grant  in  the  neighborhood  of  $3  million  that  would  be  given  to  the 
States  out  of  the  fiscal  year  1995  budget.  So  I  think  we  are  compar- 
ing long-term  benefits  of  mediation  with  the  short-term  obligation 
of  a  grant  program. 

Mr.  POMEROY.  Now,  the  long-term  benefit  we  agreed  is  a  positive 
one? 

Mr.  D.  Smith.  That  is  correct. 

Mr.  Pomeroy.  In  terms  of  cost  avoidance? 

Mr.  D.  Smith.  Yes,  sir. 

Mr.  Pomeroy.  The  short-term  requirement  to  get  that  long-term 
benefit  is  the  cost  of  a  grant? 

Mr.  D.  Smith  That  is  correct. 

Mr.  Pomeroy.  It  seems  to  me  you  have  reached  a  pennywise  and 
pound-foolish  conclusion,  which  I  think  is  a  blunder.  But  perhaps 
we  won't  resolve  that  difference  of  opinion  this  morning. 

Thank  you  very  much. 

Mr.  D.  Smith.  Yes,  sir. 

Mr.  Johnson.  Does  the  gentleman  from  Minnesota  have  any  con- 
cluding questions? 

Mr.  Penny.  No,  I  don't.  Thank  you. 

Mr.  Johnson.  I  thank  the  members  of  this  panel.  I  think  it  has 
been  very  helpful  to  us.  We  appreciate  you  coming  up  to  join  us 
here  today  and,  again,  your  full  statements  are  included  for  the 
record.  We  will  be  in  ongoing  communication  with  you  as  we  strug- 
gle with  these  issues.  Thank  you. 

The  third  panel  is  comprised  of  Mr.  Gary  D.  Condra,  who  is 
project  leader,  Texas  Agricultural  Dispute  Resolution  Project  at 
Texas  Tech  University  in  Lubbock,  Texas;  Mr.  L.  Roger  Johnson, 
who  is  administrator  of  the  North  Dakota  Agricultural  Mediation 
Service,  North  Dakota  Department  of  Agriculture,  in  Bismarck, 
North  Dakota;  Ms.  Jo  Ann  Prust,  mediation  coordinator,  Wisconsin 
Farm  Mediation  and  Arbitration  Program,  Wisconsin  Department 
of  Agriculture,  Trade  and  Consumer  Protection  in  Madison,  Wis- 
consin; Mr.  Micheal  L.  Thompson,  executive  director  of  Iowa  Medi- 
ation Services,  Inc.,  Des  Moines,  Iowa  and  Dr.  Stan  Ward,  director, 
Kansas  Farmer's  Assistance  Counseling  and  Training  Service,  Kan- 
sas Department  of  Agriculture,  Topeka,  Kansas. 

The  subcommittee  welcomes  all  of  you.  Again,  your  full  state- 
ments are  received  for  the  record.  You  may  choose  to  summarize 
your  testimony  or  whatever  is  most  comfortable  to  you.  Because  we 
have  a  substantial  number  on  this  and  the  next  panel,  the  Chair 
chooses  to  follow  a  bit  more  rigorously  the  5-minute  rule  than  may 
have  been  the  case  up  to  now. 
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There  will  be  a  green  light,  and  it  will  turn  to  red  at  the  end  of 
5  minutes.  I  am  not  going  to  gavel  anybody  down,  but  when  you 
see  the  yellow  and  the  red  coming  on,  please  begin  to  wind  up  your 
statement  so  that  we  can  expedite  the  process  and  allow  time  for 
questions  or  comments  from  members  of  the  subcommittee. 

Beginning  first  with  Mr.  Condra,  why  don't  you  proceed. 

STATEMENT  OF  GARY  D.  CONDRA,  PROJECT  LEADER,  TEXAS 
AGRICULTURAL  DISPUTE  RESOLUTION  PROJECT,  AND  AD- 
JUNCT PROFESSOR,  AGRICULTURAL  ECONOMICS,  TEXAS 
TECH  UNIVERSITY 

Mr.  Condra.  Mr.  Chairman  and  distinguished  members  of  the 
subcommittee,  we  appreciate  your  holding  this  hearing,  and  I  ap- 
preciate being  invited  to  present  testimony  on  the  status  of  State 
loan  mediation  programs  and  on  H.R.  4153,  the  Agricultural  Medi- 
ation Improvement  Act  of  1994. 

Our  program,  the  Texas  Agriculture  Dispute  Resolution  Project, 
is  located  at  Texas  Tech  University,  and  it  serves  statewide  to  as- 
sist producers  in  the  State  of  Texas. 

Our  program  is  supported  by  Federal  matching  grant  funds,  in- 
kind  contribution  of  indirect  costs  by  Texas  Tech  University,  and 
user  fees  that  are  paid  by  the  participants.  To  clarify  some  of  the 
statements  that  have  been  made  by  previous  witnesses,  I  cannot 
speak  for  the  other  17  programs  in  the  United  States,  but  if  Fed- 
eral funds  are  not  appropriated  for  the  coming  year,  there  is  abso- 
lutely no  way  that  our  program  can  continue  to  provide  assistance 
to  borrowers  and  their  creditors. 

In  an  analysis  of  cases  resolved  by  the  mediation  process  in 
Texas,  we  have  documented  very  good  returns,  in  fact,  $5.59  for 
each  $1  in  Federal  grant  funds.  I  am  not  going  to  belabor  that 
area.  In  fact,  I  would  not  like  to  get  into  a  discussion  of  whether 
or  not  this  was  a  budget  blunder  or  not.  Obviously,  from  our  posi- 
tion, taking  a  program  and  cutting  funding  whenever  we  are  re- 
turning approximately  $22  million  for  a  $4  million  grant  would 
seem  to  me  to  be  not  the  effect  that  we  are  looking  for  in  the  budg- 
et situation. 

However,  that  has  been  adequately  discussed,  and  I  realize  that 
is  not  necessarily  the  topic  of  the  hearing  today. 

I  would  like  to  urge  your  support  for  H.R.  4153  to  allow  States 
such  as  ours  with  USDA-certified  mediation  programs  to  expand 
their  services  to  any  dispute  involving  a  USDA  agency. 

Mediation  has  proven  itself  as  both  an  efficient  and  a  cost-effec- 
tive alternative  dispute  resolution  process,  not  only  throughout  the 
U.S.  judicial  system  and  other  Federal  agencies,  but  within  FmHA 
itself.  In  fact,  our  program  was  cited  by  Vice  President  Gore  in  the 
National  Performance  Review. 

I  realize  that  USDA  has  expressed  some  concerns,  one,  that  they 
need  discretion  and  time  to  try  pilot  projects  to  decide  which  issues 
are  suitable  for  mediation  and,  two,  that  they  do  not  consider  this 
to  be  an  issue  for  consideration  in  reorganization.  Notwithstanding 
Mr.  Smith's  testimony,  I  would  point  out  that  the  agencies  have 
had  both  time  and  the  discretion  to  take  the  initiative  in  the  ex- 
pansion of  mediation  to  other  disputes.  They  have  neither  initiated 
pilot  projects,  nor  have  they  expanded  mediation  into  any  of  the 
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areas  that  we  are  discussing  today:  For  example,  commodity  pro- 
gram decisions,  conservation  compliance  and  wetland  determina- 
tions. 

I  would  also  point  out  that  it  is  a  generally  accepted  principle 
that  establishment  of  an  effective  dispute  resolution  process  should 
be  an  integral  part  of  organizational  design,  so  I  would  only  ques- 
tion: Is  someone  suggesting  that  we  should  not  consider  the  prin- 
ciples of  organization  design  in  the  reorganization  of  USDA? 

I  don't  really  think  that  USDA  is  suggesting  that  pilot  projects 
are  needed,  and  I  realize  that  is  a  strong  statement  or  that  expan- 
sion of  mediation  doesn't  belong  in  reorganization.  Instead,  I  be- 
lieve what  is  being  suggested  is  that  expansion  of  mediation  should 
be  procedurally  tabled.  And  my  response  to  that  is  to  remind  the 
committee  that  we  wouldn't  have  mediation  of  FmHA  disputes 
today  if  Congress  had  not  required  FmHA  participation  in  the  Agri- 
cultural Credit  Act  of  1987. 

In  the  State  of  Texas,  and  I  am  sure  you  will  be  hearing  of  other 
examples,  we  have  already  expanded  mediation  to  include  eligi- 
bility of  applicants  for  FmHA  loans.  That  can  only  be  done  and  has 
been  done  with  the  support  of  the  agency  in  Texas  and  their  agree- 
ment to  participate  without  requirement. 

In  these  cases,  the  informal  meeting  in  the  FmHA  office  has  been 
replaced  by  a  mediation  meeting  in  a  neutral  location  with  a  medi- 
ator present  to  conduct  that  meeting.  We  have  found  this  process 
to  be  very  effective.  Since  decisionmaking  in  the  Farm  Service 
Agency  will  be  vested  in  county  committees,  there  is  no  reason  that 
the  mediation  process  should  not  be  equally  effective  in  the  types 
of  decisions  that  we  are  discussing  today.  That  will,  I  believe,  pro- 
vide the  opportunity  to  reduce  confrontation,  encourage  meaningful 
communication,  and  repair  vital  relationships  between  USDA  and 
its  customers. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Condra  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Condra. 

And  we  will  turn  next  to  Mr.  Johnson. 

STATEMENT  OF  L.  ROGER  JOHNSON,  ADMINISTRATOR,  NORTH 
DAKOTA  AGRICULTURAL  MEDIATION  SERVICE 

Mr.  L.  Johnson.  Thank  you,  Mr.  Chairman  and  members  of  the 
subcommittee. 

I  am  here  today  in  support  of  H.R.  4153.  As  a  prelude  to  my  com- 
ments, I  would  like  to  echo  what  my  colleague  just  mentioned  with 
respect  to  the  elimination  of  Federal  funds  for  our  program.  I  can't 
sit  here  and  unequivocally  say  that  our  program  will  die  without 
Federal  funds,  but  I  think  I  can  very  clearly  say  that  it  will  be  sig- 
nificantly reduced  and  severely  crippled  if  we  do  not  have  the  Fed- 
eral funds.  It  is  just  a  simple  matter  of  State  budget  constraints. 

I  think  the  benefits  to  mediation  in  fact  to  the  Federal  Govern- 
ment far  outweigh  the  benefits  in  a  lot  of  cases  to  State  govern- 
ments and  so,  for  that  reason,  there  ought  to  be  a  Federal  compo- 
nent to  the  funding. 

In  1991,  our  State  legislature  expanded  the  services  we  provide 
to  include  mediation  of  any  dispute  involving  farmers.   We  use 
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State  funding  usually  for  those  kinds  of  disputes.  They  have  not 
been  a  significant  part  of  our  caseload,  primarily  because  we  don't 
get  the  participation  of  agencies,  particularly  other  USDA  agencies. 
If  we  do  get  that  participation,  I  expect  the  caseload  in  those  areas 
to  go  up. 

I  have  attached  with  my  testimony  a  number  of  exhibits.  The 
first  one  gives  some  historical  perspective  on  what  the  North  Da- 
kota program  is.  The  second  one  is  a  brochure  which  describes  the 
kinds  of  services  that  we  provide.  The  third  one  is  a  copy  of  the 
formal  mediation  procedure  we  use,  so  you  can  get  some  flavor  for 
what  kind  of  information  we  require  be  brought  to  the  table. 

The  fourth  exhibit  shows  the  number  of  clients  that  we  have 
worked  with  over  the  years  from  before  we  began  providing  formal 
mediation  to  the  current  time.  And  as  Commissioner  Vogel  testified 
earlier,  we  work  with  roughly  1,000  to  1,200  farmer  clients  in  a 
year. 

The  fifth  exhibit  gives  a  detailed  breakdown  of  the  number  of 
mediation  requests  we  have  received  from  various  creditors,  the 
number  of  cases  mediated,  the  agreement  rates  reached,  and  so 
forth.  Mediation  involves  a  voluntary  solution.  Mediation  may  be 
mandatory  or  voluntary  only  as  to  the  use  of  the  process,  not  as 
to  the  outcome.  I  think  this  is  a  real  important  point  to  keep  in 
mind  in  view  of  some  of  the  testimony  we  heard  earlier. 

Mediation  is  not  going  to  set  a  legal  precedent.  Mediation  does 
not  remove  any  of  the  control  from  the  agency,  they  still  retain 
that.  It  is  simply  a  process  where  you  bring  the  parties  together 
and,  with  a  neutral  party,  help  them  come  to  agreement. 

Mediation  agreements  are  generally  longer  lasting  and  more  sat- 
isfying to  the  parties.  Mediation  has  been  increasing  throughout 
our  society  because  it  is  recognized  as  a  problem-solving  process  or 
model  that  is  faster,  more  cost-effective,  and  ends  up  with  more 
satisfying  results. 

Appeals  or  litigation,  by  their  very  nature,  must  examine  specific 
portions  of  a  problem  where  mediation  is  allowed  to  deal  with  all 
of  the  problem  at  hand,  as  well  as  many  attendant  issues  sur- 
rounding the  problem.  It  is  a  more  holistic  problem-solving  process. 
We  have  a  unique  opportunity  as  USDA  reorganizes,  as  an  appeals 
system  is  created,  to  avoid  overbuilding  both  of  them. 

State  mediation  programs  should  be  used  as  a  precedent  part  of 
the  appeals  system.  Try  to  first  solve  the  disagreement  by  using  a 
mediator.  It  is  faster,  cheaper,  and  more  cost-efficient.  My  pre- 
diction is  one-half  to  two-thirds  of  all  formal  appeals  will  be  there- 
by prevented. 

For  this  reason  alone,  the  cost  of  a  USDA  appeals  system  which 
uses  mediation  first  is  likely  to  be  less  than  the  cost  of  an  appeals 
system  which  does  not  use  mediation. 

Last,  others  will  argue  that  while  mediation  is  a  good  process 
and  it  works  really  well  for  farm  credit  disputes,  it  won't  work  with 
other  ASCS  kinds  of  issues.  My  basic  response  to  that  is,  we  heard 
all  of  those  arguments  before  mediation  was  used  in  farm  credit 
disputes  and  yet  mediation  works  for  ag  credit  disputes.  It  not  only 
works  but,  today,  many  of  the  creditors  have  become  staunch  sup- 
porters of  mediation  as  have  farmers.  Mediation  is  really  the  wave 
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of  the  future,  and  I  think  we  would  be  very  remiss  if  we  fail  to  in- 
clude it  as  we  organize  USDA. 

Thank  you. 

[The  prepared  statement  of  Mr.  L.  Johnson  appears  at  the  con- 
clusion of  the  hearing.] 

Ms.  Long  [assuming  chair].  Next,  Ms.  Prust. 

STATEMENT  OF  JO  ANN  PRUST,  MEDIATION  COORDINATOR, 
WISCONSIN  FARM  MEDIATION  AND  ARBITRATION  PRO- 
GRAM, WISCONSIN  DEPARTMENT  OF  AGRICULTURE,  TRADE 
AND  CONSUMER  PROTECTION 

Ms.  Prust.  Mr.  Chairman  and  distinguished  members  of  the  sub- 
committee, I  appreciate  the  opportunity  to  testify  today.  I  would 
again  echo  the  sentiments  expressed  already  that  our  program  in 
Wisconsin  will  probably  survive  if  the  budget  is  not  restored  to  us. 
But  it  will  survive  at  some  great  difficulty.  It  will  probably  not  be 
as  successful  and  not  be  able  to  help  farmers  as  much  as  it  does 
now. 

In  Wisconsin,  we  have  had  a  great  deal  of  success  with  the  pro- 
gram, so  much  so  that  we  have  now  started  getting  requests  from 
individuals  for  other  kinds  of  mediation  including  contract  dis- 
putes, including  pesticide  issues.  The  State  legislature  passed 
unanimously,  and  I  believe  the  Governor  signed  legislation  yester- 
day expanding  mediation  in  Wisconsin  to  cover  any  issue  which  in- 
volves a  farmer  as  one  of  the  disputants.  It  is  very  broad  legisla- 
tion. It  was  strongly  supported  by  both  parties.  It  was  strongly  sup- 
ported by  the  administration  in  Wisconsin. 

In  addition  to  that,  the  Supreme  Court  of  Wisconsin,  by  court 
order,  has  expanded  alternative  dispute  resolution  to  allow  judges, 
by  judicial  order,  to  recommend  any  litigation  in  front  of  them  to 
alternative  dispute  resolution  which  includes  mediation. 

We  do  expect  that  there  will  be  some  demand  on  our  program, 
if  the  expansion  of  mediation  through  the  USDA  national  appeals 
is  put  into  place.  However,  we  have,  currently,  approximately  100 
volunteer  mediators.  We  do  have  enough  volunteer  mediators  who 
are  trained.  We  would  have  to  provide  perhaps  some  specialized 
training  in  dealing  with  certain  types  of  issues  and  then  how  to 
deal  with  certain  types  of  issues,  but  we  have  enough  mediators  in 
place  that  I  think  we  would  probably  be  able  to  handle  any  in- 
creased demand  for  the  services. 

As  far  as  the  need  for  mediation,  in  general,  our  experience  has 
been  that  the  mediation  program  has  helped  to  stabilize  delin- 
quency rates  in  Wisconsin  through  Farmers  Home.  Our  rates  are 
currently  11.16  percent,  which  is  slightly  below  what  they  were  at 
the  beginning  of  this  program,  and  that  has  been  through  2  years 
of  very  severe  drought,  some  extreme  frost  that  killed  a  lot  of  crops, 
about  2  years  ago,  and  then  the  droughts  or  the  floods  at  this 
point. 

And  we  have  managed  to  not  only  maintain  but  reduce  the  delin- 
quency rate  in  Wisconsin.  A  great  deal  of  that  is  because  of  the  me- 
diation program.  Another  statistic  is  a  comparison  of  the  USDA- 
certified  States  which  are  currently  at  19.24  percent  weighted  aver- 
age of  delinquencies  versus  those  with  no  certified  program,  which 
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are  currently  at  a  weighted  average  of  29.3  percent,  which  is  ap- 
proximately 10  percentage  points  difference  in  delinquency  rates. 

Mediation  also  provides  an  opportunity,  I  believe,  for  a  great  deal 
of  cost  saving  to  the  USDA.  I  think  a  case  in  point  on  that  would 
be  the  case  of  Robert  Falk,  a  Janesville,  Wisconsin  farmer.  In  De- 
cember of  1988  Farmers  Home  notified  him  that  they  were  going 
to  proceed  with  foreclosure  on  his  farm. 

He  was  notified  in  March  of  1989  that  he  was  not  eligible  for  any 
of  the  programs,  that  he  was  a  nonprogram  loan,  because  he  had 
signed  a  statement  and  was  being  accelerated.  He  took  the  matter 
to  Federal  Court.  He  is  unemployed  and  represented  himself.  He 
is  a  very  bright,  very  capable  individual.  He  lost  at  the  Federal 
Court  level  in  Dane  County,  but  took  it  to  the  court  of  appeals  and 
managed  to  get  the  decision  sent  back  to  the  Federal  Court  in  Wis- 
consin. 

At  that  point,  he  settled  with  Farmers  Home,  3,  4  years  of  delin- 
quent taxes.  He  settled  for  $3,000  less  than  he  would  have  been 
willing  to  pay  Farmers  Home  at  the  time  in  1988.  In  addition  to 
that,  there  were  extra  legal  expenses  incurred  by  the  USDA  and 
the  U.S.  attorney  in  litigating  the  matter  as  well  as  court  time  and 
expense. 

We  believe  that  this  is  a  primary  example  of  why  mediation  is 
needed  and  why  it  should  be  expanded.  We  believe  that  mediation 
is  a  valuable  tool  which  can  be  used  not  only  for  USDA's  benefit, 
but  for  the  farm  community's  benefit,  and  we  would  urge  that  you 
support  the  expansion  of  mediation  under  this  bill. 

[The  prepared  statement  of  Ms.  Prust  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Johnson  [resuming  chair].  Thank  you,  Ms.  Prust.  Next,  Mr. 
Thompson. 

STATEMENT  OF  MICHAEL  L.  THOMPSON,  EXECUTIVE 
DIRECTOR,  IOWA  MEDIATION  SERVICE 

Mr.  M.  Thompson.  Good  morning  Mr.  Chairman  and  members  of 
the  committee.  Thank  you  for  the  opportunity  to  speak  to  you 
today.  I  would  like  to  start  and  deviate  from  what  I  have  submitted 
and  talk  just  a  little  bit  about  what  mediation  does  and  talk  about 
the  expansion  and  the  continuation  of  this  program. 

First,  I  want  to  start,  my  experience  has  been  not  only  as  medi- 
ator and  administrator  in  farm  programs,  but  I  have  been  doing 
mediation  for  19  years  and  a  special  master  to  the  Federal  courts 
and  State  courts  as  well  as  fact  finder  and  arbitrator.  And  when 
I  take  a  look  at  all  those  interventions,  probably  the  most  impor- 
tant thing  I  can  tell  you,  the  mediation  is  the  most  effective  tech- 
nique in  terms  of  problem-solving  and  helping  people  resolve  prob- 
lems. I  am  not  the  only  person  who  believes  that  you  can  certainly 
look  at  former  Attorney  General  Griffin  Bell  who  came  up  with 
that  same  notion  when  he  created  the  Neighborhood  Justice  Cen- 
ters in  1976. 

You  can  also  talk  about  Professor  Frank  Sander  of  Harvard  Law 
School  for  making  the  same  argument,  and  they  basically  make  an 
argument  for  a  continuum  with  dispute  resolution  processes  from 
negotiation  to  mediation  to  arbitration  to  litigation.  And  so  when 
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somebody  talks  about  a  minitrial,  they  are  talking  about  a  hybrid 
model  between  mediation  and  arbitration. 

In  terms  of  effectiveness,  I  have  tried  all  of  the  models.  I  believe 
mediation  is  the  most  effective  and  I  think  it  is  most  effective  for 
one  reason:  Because  people  are  committed  to  the  outcome.  They 
commit  themself  to  doing  it. 

And,  again,  you  don't  have  to  follow  my  logic,  there  have  been 
national  reports  done  on  that.  There  was  a  summary  done  under 
the  Neighborhood  Justice  Center  bills  of  1976  to  1990  that  show 
that  mediation  agreements  are  twice  as  likely  to  be  implemented 
as  when  people  go  to  court. 

I  think  we  can  infer  from  that  it  is  35  to  70  percent.  By  the  way, 
we  can  infer  from  that,  that  the  same  thing  is  happening  when  you 
use  an  appeals  process,  that  is  basically  a  litigation  model.  And 
what  I  would  urge,  is  that  we  look  at  why  mediation  is  successful, 
because  it  maintains  the  people's  commitment.  So  when  we  ex- 
trapolate it  from  farm  mediation,  which  we  have  done,  I  think  the 
most  important  thing  to  look  at  is  will  it  work  on  more  complex  dis- 
putes such  as  wetland  designation,  such  as  other  environmental 
disputes. 

Again,  the  history  already  tells  us  it  will  work.  We  have  already 
done  it  in  some  States.  We  have  done  it  in  our  State  and  I  think 
the  most  important  thing  is  why  mediation  works  is,  it  allows  peo- 
ple to  use  an  equitable  approach  to  problem-solving,  not  a  proce- 
dural, not  a  legal  approach.  And  if  we  need  to  do  that,  we  are  going 
to  have  to  spend  a  lot  more  money  and  a  lot  more  time,  and  I 
would  suggest  that  when  we  look  at  this  approach,  that  the  key  to 
mediation  is,  we  will  spend  between  4  and  6  hours  mediating. 

If  we  go  to  a  minitrial  or  we  go  to  an  arbitration,  we  are  going 
to  spend  4  to  5  days.  I  think  the  cost  to  the  individuals  is  consider- 
able even  if  they  are  paid  the  same  rates. 

And  again,  I  would  like  to  make  the  straightforward  point  that 
they  are  not  being  paid  the  same  rates.  Most  mediators  make  less. 
They  make  substantially  less  than  most  arbitrators  or  fact  finders 
in  some  level.  So  I  think  when  we  take  a  look,  what  we  are  really 
saying  is  that  mediation  is  the  most  cost-effective  because  it  uses 
less  time  and  it  costs  less  for  people. 

There  is  another  component  that  comes  with  it.  Not  only  is  it  ef- 
fective in  implementation,  it  is  effective  in  getting  people  to  look 
at  what  the  detriments  are.  And  when  we  take  a  look  again  at 
farm  mediation,  I  am  equally  proud  of  those  cases  where  we  helped 
people  figure  out  how  to  leave  the  farm. 

And,  for  example,  we  had  a  case  of  a  58-year-old  farmer  who 
could  amortize  it  over  35  years  and  stay  with  FmHA  because  he 
is  58  years  old.  I  had  to  ask  the  question:  How  long  is  it  going  to 
be  before  you  make  a  profit  if  we  amortize  it?  Seventeen  years. 
That  would  make  him  75  years.  Does  he  want  to  stay  out  on  that 
farm  and  make  nothing  for  17  years  and  become  an  indentured 
slave?  I  think  the  realistic  answer  is  no. 

We  were  able  to  find  a  way  for  him  to  stay  on  10  acres,  pay  off 
FmHA.  Was  he  better  off?  I  think  for  him  and  his  wife,  2  years 
later,  they  told  us  it  was  the  best  decision  they  made.  Was  it  good 
for  FmHA?  Incredibly,  yes.  But  they  couldn't  say  anything  because 
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they  were  worried  about  the  age  law  and,  therefore,  they  couldn't 
bring  up  what  the  problems  would  be. 

As  a  mediator,  we  have  that  flexibility.  You  don't  have  that  flexi- 
bility in  any  other  of  the  other  processes,  whether  it  is  a  minitrial 
or  arbitration.  And  I  indeed  think  that  is  why  mediation  is  so  valu- 
able. I  think  that  is  why  people  like  myself  who  have  been  in  it 
for  18  or  19  years  stay  in  it,  because  it  is  more  redeeming  because 
we  really  do  help  people  make  good  decisions  about  their  lives.  I 
am  not  going  to  tell  you  he  don't  make  money.  Because  some  of  us 
who  have  been  at  it  this  long  do. 

I  think  there  another  approach  that  comes  in  with  trying  to  wrap 
this  up  is  what  mediation  can  do  in  complex  cases.  What  we  are 
talking  about  is  ease  the  caseload  for  FmHA  not  the  Department 
of  Agriculture. 

There  is  one  last  point  that  comes  with  it  that  I  would  like  to 
sort  of  transition  what  I  have  said  about  the  effectiveness:  If 
FmHA  and  the  Department  of  Agriculture  know  that  our  programs 
have  been  effective,  why  haven't  they  contacted  us  about  expanding 
our  role?  I  think  in  the  last  5  years,  we  have  indicated  we  are  will- 
ing to  work  with  them  and  so  when  somebody  says  mediation  is 
going  to  do  something  that  is  not  very  good  for  the  Department  of 
Ag,  I  think  they  need  to  negotiate  with  us. 

We  have  been  responsible.  We  have  worked  with  them  for  the 
last  95  years.  I  think  we  could  be  responsible  in  expanding  scope 
and  the  role  to  make  it  workable  not  just  for  us,  but  for  them  and 
for  the  client  system. 

Thank  you. 

[The  prepared  statement  of  Mr.  M.  Thompson  appears  at  the  con- 
clusion of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Thompson.  Next,  Dr.  Ward. 

STATEMENT  OF  STAN  WARD,  DIRECTOR,  KANSAS  FARMER'S 
ASSISTANCE  COUNSELING  AND  TRAINING  SERVICE,  KANSAS 
DEPARTMENT  OF  AGRICULTURE 

Mr.  Ward.  Mr.  Chairman,  members  of  the  subcommittee,  I  ap- 
preciate the  opportunity  to  be  here.  I  am  Stan  Ward  with  the  Kan- 
sas State  Board  of  Agriculture.  I  am  director  of  the  farmer's  assist- 
ance counseling  and  training  service,  a  division  of  the  board  of  ag- 
riculture. 

We  are  a  program  that  was  instituted  by  the  State  legislature  in 
1985,  prior  to  the  USDA  mediation  program.  Since  that  time,  we 
have  assisted  and  worked  with  approximately  15,000  individuals 
and  families  from  the  agricultural  community  in  Kansas.  We  are 
also  one  of  the  few  programs  in  the  State  that  is  authorized  and 
is  provided  funding  to  provide  legal  assistance  as  a  part  of  our 
process. 

Over  the  years,  we  have  seen  a  significant  transition  in  the  way 
legal  assistance  is  provided  to  our  program.  As  we  began  this  pro- 
gram in  1985,  it  was  basically  a  litigious  system.  Litigation  was  the 
mode.  Litigation  was  the  option  that  everyone  considered  at  this 
point. 

By  1986,  we  had  decided  that  we  needed  to  implement  some  kind 
of  mediation  system  because  litigation  just  simply  was  not  appro- 
priate. It  was  ineffective.  It  was  expensive,  and  carried  with  it  a 
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very  high  price  in  human  terms.  We  initiated  a  volunteer  medi- 
ation program  in  1986  and  we  became  a  USDA  certified  State  in 
1988  as  a  part  of  the  Ag  Credit  Act  of  1987. 

What  we  have  seen  since  1988  is  that  Htigation  has  dropped  to 
minimal  levels  in  our  State.  Mediation  has  proved  itself  to  be  ex- 
tremely effective  in  all  kinds  of  situations.  What  we  find — and  I 
think  I  would  probably  reflect  something  that  Commissioner  Vogel 
has  reflected  to  this  group  before — that  in  her  previous  life  as  an 
attorney,  she  never  won  an  administrative  appeal  case  and  never 
lost  a  case  in  court.  I  checked  with  my  attorneys  last  night  and  dis- 
covered that  that  was  exactly  our  situation.  We  have  never  won  an 
appeals  case  but  we  have  never  lost  one  in  court. 

What  we  have  found,  over  the  years,  is  that  with  Farmers  Home 
Administration,  virtually  zero  administrative  appeals  cases  come 
from  our  mediation  clients,  so  it  has  been  extremely  effective  in 
several  different  ways.  Not  only  in  the  workouts,  but  mediation 
also  prevents  other  types  of  actions  for  Farmers  Home  Administra- 
tion. 

We  have  not  found  the  same  situation  to  be  true  with  other 
USDA  agencies,  ASCS  being  a  case  in  point.  We  find  that  when  we 
go  through  an  administrative  appeals  situation  with  ASCS,  the  ap- 
peals process  plus  the  ensuing  litigation  that  nearly  always  follows, 
takes  us  2  to  3  years  and  sometimes  significantly  longer  than  that. 

To  give  you  an  anecdotal  example,  we  had  a  circumstance  in  one 
of  our  southeastern  counties  a  number  of  years  ago  that  involved 
some  50  farmers.  It  was  a  very  difficult  and  complicated  situation. 
As  a  result  of  the  problems  that  developed,  about  two  employees 
from  the  State  ASCS  office  lost  their  jobs. 

The  entire  county  committee  was  replaced  and  a  process  of  litiga- 
tion was  instituted  that  lasted  6  years.  We  finally  won  that  case 
this  year.  It  is  not  the  kind  of  situation  we  enjoy  being  in.  By  com- 
parison, if  we  had  been  working  with  Farmers  Home  Administra- 
tion or  through  a  mediation  circumstance,  we  feel  we  could  have 
dealt  with  that  case  in  60  to  90  days,  as  we  do  with  most  of  our 
mediation  cases. 

We  believe  in  the  mediation  process.  We  think  it  has  been  highly 
beneficial  for  the  State  of  Kansas.  We  know  that  in  the  beginning, 
that  Farmers  Home  Administration  was  adamantly  opposed  to  it. 
We  know  that  our  State  and  commercial  banking  system  was  ada- 
mantly opposed  to  it  as  were  other  institutions,  but  as  has  been  ex- 
perienced in  the  other  States  over  the  intervening  years,  everybody 
has  become  a  strong,  staunch  supporter  of  the  program  and  we  feel 
that  it  is  has  been  highly  effective  for  Kansas. 

Unfortunately,  we  are  one  of  the  States  that  if  funding  for  this 
program  is  cut,  our  programs  will  probably  disappear  altogether 
because  we  have  become  very  tied  into  the  Federal  programs,  and 
nearly  all  of  the  work  that  we  do  now  in  some  way  is  associated 
with  the  Farmers  Home  Administration  mediation  system. 

I  appreciate  the  opportunity  to  be  here  and  thank  you  for  your 
time. 

Mr.  Johnson.  I  thank  all  the  members  of  this  panel.  I  think  your 
very  firsthand  observations  are  helpful  to  us. 

Let  me  just  ask  the  members  of  the  panel,  are  there  any  particu- 
lar areas  of  expansion  of  mediation  that  just  cry  out,  that  ought  to 
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have  priority  over  others  when  we  look  at  areas  that  we  can  ex- 
pand mediation  to.  Is  there  something  we  really  ought  to  put  some 
focus  on.  I  just  ask,  beginning  with  Mr.  Condra  and  working  down 
the  table. 

Mr.  Condra.  Mr.  Chairman,  rather  than  trying  to  identify  par- 
ticular decisions  or  disputes,  I  think  what  cries  out  for  an  expan- 
sion of  mediation  is  to  look  at  agencies  and  those  decisions  that  are 
made  by  ASCS,  that  directly  impact  upon  benefits  to  producers. 
Those  decisions  that  are  made  by  SCS,  whatever  it  may  be  called 
in  its  next  life,  that  directly  impact  on  those  benefits  are  going,  as 
I  understand  it,  to  all  be  administered  by  the  same  county  commit- 
tee that  will  be  also  handling  farmer  program  loans. 

If  that  is  the  case,  I  think  we  need  to  focus  on  any  decisions  that 
are  made  by  that  county  committee  and  administered  by  that  coun- 
ty committee.  That's  the  place  where  mediation  needs  to  fit. 

Mr.  Johnson.  Mr.  Johnson. 

Mr.  L.  Johnson.  Mr.  Chairman,  I  would  agree  fully  with  what 
Gary  just  said.  I  would  add  to  that.  I  think  one  of  the  looming  is- 
sues that  we  will  be  facing  very  shortly  is  the  question  of  conserva- 
tion compliance.  A  lot  of  the  plans  were  put  in  place.  We  are  very 
rapidly  approaching  the  point  at  which  we  need  to  be  certain  that 
they  are  going  to  be  not  only  in  place  but  fully  functional,  and 
sometimes  there  is  a  very  large  leap  in  folks'  minds  as  to  transfer- 
ring that  piece  of  paper  plan  into  the  real  life  of  farming. 

Mr.  Johnson.  We  will  just  go  down  the  line. 

Dr.  Ward. 

Mr.  Ward.  Mr.  Chairman,  I  think  I  would  probably,  just  for  the 
point  of  brevity,  say  that  what  Gary  Condra  has  expressed  is  very 
much  what  we  would  feel,  that  we  would  like  to  be  involved  in  de- 
cisions by  agency  rather  than  specific  types,  particular  as  concerns 
ASCS  and  SCS. 

Mr.  Johnson.  Ms.  Prust. 

Ms.  Prust.  I  would  agree  with  that  also. 

Mr.  Johnson.  And  Mr.  Thompson. 

Mr.  M.  Thompson.  I  would  make  two  points.  I  think  any  time 
there  is  a  grievance,  it  is  appropriate  to  use  mediation  as  the  ini- 
tial process  to  solve  a  problem.  I  think  the  second  thing  to  tell  you 
is,  in  my  19  years'  experience,  when  we  started  our  programs  19 
years  ago,  they  said  we  couldn't  mediate  minor  disputes.  Eight 
years  ago  they  told  us  we  couldn't  mediate  major  dispute  action. 
Today  they  are  going  to  say  they  are  too  complex.  The  fact  is,  we 
can  mediate  those  disputes. 

And  mediators  who  are  responsible  and  ethical  can  help  people 
understand  what  we  can't  and  funnel  them  into  the  more  appro- 
priate dispute  resolution  and  maybe  change  the  term  alternative 
dispute.  It  is  appropriate  dispute,  finding  the  forum  to  fit  the  fuss, 
and  that  is  what  we  are  talking  about  here.  There  is  a  forum.  I 
think  mediation  can  work  in  the  entire  Department.  It  should  be 
the  initial  part,  the  initial  forum  to  fit  the  fuss  they  have,  and 
when  they  are  dealing  with  individual  clients,  when  they  are  deal- 
ing with  the  public,  I  think  mediation  is  most  appropriate.  It  runs 
through  that  entire  spectrum  of  the  Department. 

I  think,  even  more  so,  it  is  appropriate  in  interdepartmental  dis- 
putes. I  think  there  are  numerous  disputes  within  the  Department 
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that  need  to  be  mediated  that  not  even  within  another  Department, 
but  within  their  own  Department.  I  think  you  can  do  it  both  with 
dients  and  interdepartmentally  and  intradepartmentally,  also.  I 
think  the  opportunity  is  broad.  I  think  with  training  and  competent 
mediators,  they  will  do  quite  fin*. 

Mr.  Johnson.  Given  our  success  with  mediation  from  personal 
injury  to  divorce  and  domestic  relations  problems,  I  am  skeptical 
about  some  of  USDA's  misgivings  here,  but  I  appreciate  the  input 
on  that. 

Let  me  just  ask  you  as  well,  relative  to  funding  of  the  mediation 
program — and  each  of  you  are  a  bit  different,  I  appreciate  in  that 
regard — could  you  just  very  quickly  sum  up  to  me  what  kinds  of 
fees  do  you  charge  and  how  far  can  you  go  in  expanding  those  fees 
before  it  becomes  counterproductive  to  the  mediation  program? 

Mr.  Condra. 

Mr.  Condra.  We  charge  $250  under  our  current  program  as  a 
one-time  fee,  and  that  fee  is  generally  paid  by  the  borrower  because 
of  some  of  the  financial  counseling  assistance  that  he  or  she  gets. 
In  terms  of  how  much  further  we  can  go  in  stretching  fees,  if  we 
are  asked  to  expand  into  other  areas  or  allow  to  expand  into  other 
areas,  we  will  be  able,  I  believe,  on  a  full-cost  basis  to  handle  the 
cost  of  the  mediator  because,  through  our  current  grant  program, 
we  handle  our  administrative  costs  and,  as  most  programs,  we  can 
stretch  that  administrative  cost  a  great  deal. 

Mr.  Johnson.  You  don't  see  the  need  for  an  additional  outlay, 
obviously  it  is  always  nice,  but  you  could  meet  expanded  obligation 
needs  without  a  substantial  new  appropriation. 

Mr.  Condra.  I  believe  we  can  if  we  can  maintain  current  levels 
of  funding.  Yes,  sir. 

Mr.  Johnson.  Let  me  just  ask — since  the  red  light  is  on,  I  want 
to  honor  my  own  constraints  here — do  the  other  four  of  you  basi- 
cally see  that  if  you  had  the  existing  level  of  funding,  we  would  not 
have  to  proceed  with  substantial  additional  appropriations  in  order 
to  allow  you  to  get  into  that  expanded  level  of  mediation? 

Mr.  L.  Johnson.  As  a  general  rule,  Mr.  Chairman,  I  would  agree 
with  one  caveat.  If  we  get  an  onslaught  of  cases,  we  may  be  coming 
back  here  with  a  different  story.  The  point  I  would  make,  though, 
I  think  there  is  going  to  be  an  independent  appeals  system  estab- 
lished and  mediation  can  remove  many  potential  cases  from  that 
independent  appeals  system.  And  I  think  the  total  costs  to  the  Gov- 
ernment are  something  you  ought  to  look  at.  The  cost  of  running 
that  independent  appeals  system  are  going  to  be  x,  let's  say.  If  you 
use  that  system  plus  mediation  at  the  front  end,  I  am  convinced 
the  total  cost  will  be  x  minus  something. 

The  other  point  I  would  like  to  make  is  that,  really,  I  think  there 
is  a  question  of  fairness  involved  here  that  the  Federal  Govern- 
ment, through  Farmers  Home  experience,  is  saying  that  they  are 
receiving  a  significant  return  on  the  cost  that  they  are  spending  on 
mediation.  And  to  suggest  that  the  States  now  ought  to  pick  up  all 
of  that  cost,  even  though  Farmers  Home  continues  to  reap  a  signifi- 
cant share  of  benefits,  I  think  a  lot  of  States  would  say,  well,  that 
really  isn't  fair,  either,  you  know.  We  all  ought  to  pay  our  share. 

Mr.  Johnson.  Let  me  recognize  Mr.  Pomeroy  next  for  questions. 
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Mr.  POMEROY.  Mr.  Thompson,  you  indicate  that  you  have  been 
in  business  19  years.  You  have  been  able  to  see  trends  during  that 
period  of  time,  I  am  sure.  Would  you  agree  that  the  trend  toward 
farm  program  compliance — toward  farm  program  participation  is  to 
bring  along  with  it  a  broader  array  of  requirements  on  producers? 

Mr.  M.  Thompson.  I  think  that  is  inevitable,  yes,  and  a  broader 
array  of  requirements  for  the  Government  also.  I  think  we  are  giv- 
ing them  more  rules  at  the  same  time. 

Mr.  POMEROY.  Do  you  see  an  emerging  level  of  frustration  with 
producers  as  they  deal  with  these  new  requirements,  some  of  which 
can  have  truly  Draconian  consequences. 

Mr.  M.  Thompson.  I  think  what  we  see  is  their  whole  sense  that 
the  rules  have  changed,  therefore,  they  don't  understand  how  to  act 
and,  in  large  part,  it  is  hard  to  comprehend  some  full  rule  changes 
and  what  they  negotiate  with  the  person  across  the  table,  whether 
it  is  ASCS  or  FmHA,  the  major  problem  is  it  is  hard  for  them  to 
hear  when  the  rules  have  been  changed  because  their  frustration 
overwhelms  and,  therefore,  the  frustration  reaches  an  exponential 
level  and  it  might  turn  into  violence.  I  think  what  we  have  done 
is  keep  that  level  down. 

Mr.  POMEROY.  There  is  an  area  where  mediation  can  play  a  posi- 
tive effect. 

Mr.  M.  Thompson.  I  think  it  is  a  major  role,  one  we  haven't 
talked  about.  I  think  we  probably  supported  a  tremendous  amount 
of  violence  and  the  opportunity  for  violence  in  rural  parts  of  Amer- 
ica. I  don't  know  what  the  costs  amount  to,  but  I  think  we  have 
done  a  lot  of — I  think  that  would  happen  with  some  of  the  compli- 
ance plans,  things  of  that  nature.  I  think  there  is  an  opportunity 
for  that  to  happen  again. 

I  think  if  you  have  a  suitable  approach,  such  as  mediation  where 
people  can  talk,  their  frustrations  are  dealt  with.  When  you  go  to 
litigation,  what  you  do  is  you  convert  their  frustration  into  legality. 
They  never  get  rid  of  that  frustration.  They  may  carry  it  for  years, 
even  if  they  win.  No  one  knows  what  happens  if  they  lose,  and  I 
would  suggest  that  you  may  see  situations  not  unlike  what  the  post 
office  is  seeing,  where  people  are  coming  in  and  shooting  folks. 

I  think  there  is  a  likelihood  as  long  as  you  use  a  model  that 
didn't  allow  people  to  deal  with  feelings.  I  think  that  is  where  me- 
diation is  important  to  frustration  or  to  any  appeals  process,  we 
can  clean  up  that  relationship  and  get  those  feelings  dealt  with. 
And  people  who  have  to  interact  with  them  into  the  future  then 
can  talk  to  each  other,  and  I  think  that  is  the  real  positive  part. 

Mr.  POMEROY.  Very  interesting.  I  do  agree  with  you.  I  think  the 
anger  and  frustration  identified  with  the  farm  credit  crisis,  you  are 
beginning  to  see  early  signs  on  relative  to  farm  program  compli- 
ance, consensus. 

Mr.  M.  Thompson.  Let  me  make  one  comment.  When  he  asked 
about  the  cost,  there  is  one  point  that  has  to  be  added,  the  biggest 
problem  with  the  administration  dispute  resolution.  There  is  no  au- 
thorization to  pay  for  use  of  a  mediator  in  that  act  for  all  the  agen- 
cies. I  just  did  a  case  for  FEMA,  and  it  is  the  only  city  in  the  coun- 
try that  has  not  been  authorized  to  receive  FEMA  benefits.  They 
didn't  want  to  participate  because  they  couldn't  pay  for  the  medi- 
ation. 
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We  were  charging  the  cHent,  not  FEMA.  It  is  a  httle  hard  to  be- 
Heve  we  can  charge  the  pubHc  and  not  the  Government.  I  think 
that  is  one  of  the  major  issues  with  charging  is  that  the  Govern- 
ment doesn't  have  the  authorization  to  pay  the  fees  in  their  current 
bill. 

And  the  second  thing,  they  may  authorize  the  payment  of  legal 
fees,  but  there  is  nothing  that  says  they  can  pay  for  mediators.  So 
that  bill  is  going  to  be  pretty  worthless  unless  we  give  an  author- 
ization for  them  to  participate  and  pay  for  the  use  of  mediation. 
And  to  say  that  the  Government  shouldn't  pay  for  the  use  of  medi- 
ation, only  the  public  should,  certainly  creates  a  bias. 

And  so  when  we  talk  about  that,  I  certainly  think  you  have  to 
look  at  that  and  we  have  to  authorize  the  payment  of  mediators  if 
we  are  going  to  do  this.  So  when  you  talk  about  can  we  expand, 
it  would  cost  us  money,  and  if  the  Government  can't  pay,  we  are 
going  to  have  more  money  from  you  on  another  level. 

Mr.  POMEROY.  Mr.  Condra,  I  have  spoken  with  Congressman 
Stenholm  about  the  USDA  reorganization  context  of  this  bill  and 
in  terms  of  where  mediation  might  fit  relative  to  the  function  of  the 
county  committee. 

Do  you  have  thoughts  on  that? 

Mr.  Condra.  Mr.  Pomeroy,  we  have  talked  with  Mr.  Stenholm, 
obviously,  and  his  office  and  we  also  looked  at  that  very  carefully, 
and  I  really  think  that  given  the  structure  that  we  anticipate  there 
is  going  to  be,  and  I  realize  there  are  differences  of  opinion  about 
that,  we  see  it  fitting  at  the  informal  hearing  stage,  the  informal 
meeting  with  the  county  committee  and  occurring  prior  to  the  be- 
ginning of  the  appeals  process  in  an  effort  to  resolve  that  through 
increased  communications,  get  this  thing  worked  out  and  look  at 
it  and  see  if  there  is  a  misunderstanding  about  whether  there  is 
a  problem. 

If  it  is  not  a  misunderstanding  about  whether  there  is  a  problem, 
is  there  a  way  to  remedy  that  problem  and  not  go  on  through  the 
process,  but  we  would  see  it  fitting  at  the  informal  meeting  stage 
with  the  county  committee. 

Mr.  Pomeroy.  Your  assistance  there  in  terms  of  identifying  pre- 
cisely where  it  fits  will  be  very  helpful. 

Finally,  I  would  say  a  couple  of  things.  First,  it  has  been  my 
pleasure  to  champion  a  number  of  causes.  I  don't  think  there  has 
ever  been  one,  where  I  have  supported,  where  the  evidence  is  so 
conclusively  in  support  of  the  positives  this  program  has  accom- 
plished. That  is  a  reflection  of  your  work,  which  I  think  has  simply 
been  excellent. 

And  finally,  Mr.  Thompson  observes  there  is  not  undue  reim- 
bursement to  mediators.  All  I  know  is  that  Roger  Johnson  rides  a 
bicycle  year  round  in  Bismarck,  North  Dakota,  and  that  has  to  be 
positive  evidence  of  that. 

Mr.  M.  Thompson.  We  are  all  a  little  crazy  who  do  this,  you 
know. 

Mr.  Pomeroy.  Thank  you. 

Mr.  Johnson.  Ms.  Long. 

Ms.  Long.  Thank  you,  Mr.  Chairman. 
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I  have  a  question  for  Mr.  Thompson.  Can  you  tell  us  a  bit  more 
about  how  the  wetlands  dispute  mediation  is  working  in  Iowa? 
Could  you  expound  on  that  a  little  bit. 

Mr.  M.  Thompson.  We  have  a  program  that  is  only  for  State  wet- 
lands and  it  is  about  1  percent  of  the  wetlands.  We  have  a  law 
since  1988  that  basically  mandates  that  they  use  it  if  there  is  a 
problem.  Let  me  make  two  points.  We  have  our  four  our  five  cases, 
we  are  not  talking  a  voluminous  amount  of  cases. 

I  would  suggest  that  the  biggest  thing  we  found  is  there  is  a 
communication  problem.  There  is  also  a  problem,  though,  about  the 
facts.  What  is  a  wetland?  How  do  we  determine  it?  What  kind  of 
aerial  view  did  we  have  to  make  a  decision?  Some  of  the  views  we 
saw  were  pretty  old.  What  are  the  technical  things?  What  are  the 
legal  things?  Ajid  then  what  it  is  really  going  to  do  to  this  farm 
and  the  implication?  What  does  it  do  to  the  people  working  with 
them? 

I  think  we  have  seen  one  other  thing:  Real  reservation  on  the 
part  of  the  State  level  people  to  participate.  They  are  afraid,  just 
like  many  people  in  Farmers  Home,  that  if  they  make  a  decision 
that  is  not  perfect,  they  are  going  to  pay  the  consequences.  And  so 
I  don't  think  we  have  seen  that  they  have  made  wonderful  deci- 
sions, I  think  they  have  tried  to  make  deals  that  make  sense  for 
them. 

And  there  have  been  some  changes,  predominantly,  though,  what 
it  has  been  is  an  educational  process  where  I  think  the  person  from 
the  landowner  learns  exactly  why  the  Government  is  doing  what 
it  is  doing.  And  I  have  to  be  very  candid,  they  don't  know  that  prior 
to  the  mediation,  prior  to  the  telephone  conversations,  all  they 
know  is  their  right  to  their  private  land  is  going  to  be  abridged  by 
the  Government  and  they  don't  like  that. 

On  the  other  hand,  once  we  start  talking  and  going  through  it 
and  we  find  out  what  has  happened,  there  is  a  better  understand- 
ing, a  recognition  that  they  probably  received  something  for  it. 
And,  therefore,  there  is  a  recognition  what  needs  to  be  done.  There 
have  been  changes  where  they  have  negotiated  back  and  forth. 
Have  they  been  formalized?  Not  totally  in  the  sense  they  have 
made  agreements  at  the  table. 

They  have  done  a  lot  more  talking  after  they  have  been  through 
and  went  back  home  and  decided  how  to  interact  and  predomi- 
nantly what  we  did  is  intervened  on  the  relationship,  made  it  so 
they  could  talk,  and  once  they  can  talk,  they  can  resolve  problems. 
But  as  soon  as  it  becomes  legal — and  talking  to  my  legal  group  that 
I  work  with,  it  goes  the  other  way — once  it  gets  into  court,  we  don't 
solve  problems,  we  are  going  to  decide  who  is  right  or  who  is 
wrong. 

And  the  bad  part,  it  creates  bad  will.  And  when  you  have  to  do 
an  ongoing  job  with  those  people,  you  know  next  time,  they  look 
for  a  way  to  win,  and  that  is  exactly  what  happens  on  both  sides. 
What  we  are  really  trying  to  do  is  sit  down  and  get  people  to  talk. 
I  think  that  has  happened  very  effectively. 

Ms.  Long.  Mr.  Pomeroy  made  a  statement  that  you  all  have  done 
an  outstanding  job  with  mediation,  and  I  would  like  to  know — and 
this  is  a  question  for  the  panel — do  you  think  that  there  is  one  kind 
of  training  model  for  training  for  mediation  that  works  better? 


44 

The  point  I  am  trying  to  get  at  is  that  mediation  can  work,  but 
it  is  only  going  to  work  well  if  you  have  good  mediators  because, 
as  Mr.  Thompson  and  Mr.  Johnson  pointed  out,  communication  and 
opening  the  lines  of  communication  become  so  important,  and  I 
think  that  it  takes  a  certain  kind  of  training,  a  certain  kind  of  indi- 
vidual to  carry  that  out. 

Is  there  some  kind  of  training  model  that  has  worked  better  that 
you  are  aware  of  and,  if  so,  should  there  be  some  kind  of  uniform 
training,  not  a  mandate  necessarily,  but  training  available?  And  I 
would  be  glad  to  hear  from  any  one  of  you. 

Mr.  M.  Thompson.  Since  I  do  training  in  over  40  States  and  two 
or  three  foreign  countries,  I  have  my  own  ideas.  I  think,  in  large 
part,  a  lot  of  training  is  what  we  call  process  training,  and  I  think 
there  is  some  uniformity  across  the  country  by  what  we  mean  by 
that.  In  doing  complex  cases,  there  is  also  some  substantive  train- 
ing. You  have  to  learn  the  context  of  how  to  intervene,  exactly 
what  we  are  dealing  with.  I  think  though  in  terms  of  saying,  is 
there  any  specific  model  that  is  set  up,  probably  not. 

There  is  some  general  understanding,  initial  trainings  between 
30  and  40  hours.  Then  there  is  some  understanding,  you  need  to 
do  an  internship  and  then  after  that,  where  you  comediate,  obvi- 
ously, and  then  you  start  trying  to  do  professional  development  so 
you  will  become  beyond  that  neophyte  mediator  and  move  into  an 
apprenticeship. 

My  guess,  it  takes  2  years  to  be  a  competent  mediator  even  after 
you  get  trained  two  or  three  times.  Forty  hours  is  what  I  would 
work  on  as  a  standard.  Again,  I  think  that  is  generally  agreed  upon 
by  the  mediation  profession. 

Ms.  Long.  Does  anybody  else  want  to  add  anything. 

Mr.  CONDRA.  I  would  only  add  that  I  think  there  is  common 
agreement  among  the  programs,  but  I  think  we  have  something 
that  we  are  working  outside,  that  is  because  of  the  increase  in  me- 
diation throughout  all  of  the  States  in  the  legal  profession  and  in 
the  judicial  process,  for  instance,  in  Texas.  And  I  am  sure  it  is  the 
same  in  the  other  States. 

We  want  our  mediators  to  meet  the  same  standards  that  would 
be  required  of  mediators  in  nonagricultural  disputes,  and  I  think 
we  are  all  plugged  into  the  same  process  model,  as  Mike  has  said. 

Ms.  Long.  Anj^thing  else?  Anyone  else  want  to  add  anything?  I 
see  everyone  nodding.  But  that  doesn't  go  on  the  record. 

Ms.  Prust.  My  experience  in  Wisconsin  as  a  coordinator  is  fairly 
recent.  I  have  been  a  volunteer  mediator  with  the  program  for 
about  4.5  years  and  I  had  the  40-hour  training,  and  then  annual 
updates,  which  is  how  our  program  brings  people  to  a  higher  level. 
We  require  that  people  attend  those  annual  updates  and  we  re- 
quire that  they  go  through  our  40-hour  training. 

We  do  some  supervision  and,  again,  as  Mike  said,  you  don't  be- 
come an  expert  mediator  without  a  lot  of  experience,  and  I  think 
our  experience  has  been  that  the  follow-up  training  is  equally  im- 
portant as  the  early  training  because  sometimes  what  didn't  get 
through  the  first  time  gets  through  the  second  or  third  time. 

Mr.  Ward.  Just  as  a  quick  comment,  the  18  States  that  are  par- 
ticipating in  the  Federal  program  now  have  a  coalition  of  agricul- 
tural   mediation    programs,    an    organization    that    meets    several 
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times  a  year.  One  of  the  main  issues  we  always  talk  about  at  these 
meetings  is  training. 

You  will  find  that  among  these  18  States  that  have  certified  pro- 
grams, there  is  a  great  deal  of  sharing  of  information  back  and 
forth  and  probably  a  remarkable  degree  of  consistency  in  training, 
simply  because  it  is  such  a  concern  to  us  and  we  want  to  be  sure 
that  our  mediators  are  as  well  qualified  as  any  mediators  in  the 
world. 

Mr.  M.  Thompson.  Can  I  make  one  caveat.  I  am  from  urban 
America.  I  have  always  worked  there  and  only  started  this  pro- 
gram 8  years  ago.  I  don't  think  you  need  to  know  a  whole  lot  about 
the  substantive  issues  of  ag  credit  or  all  of  that.  You  will  learn 
that.  The  experts  are  the  people  in  the  dispute  and  that  is  the  dif- 
ference in  our  model. 

I  think  if  you  have  a  process  where  you  help  them  to  understand 
how  to  make  decisions,  you  don't  have  to  be  from  rural  America  to 
understand  the  disputes.  They  are  like  urban  people,  they  have 
dreams,  wants,  needs,  and  conflicts,  and  we  can  deal  with  that. 

Ms.  Long.  Thank  you.  Thank  you  very  much.  I  have  no  other 
questions. 

Mr.  Johnson.  Mr.  Pomeroy. 

Mr.  Pomeroy.  One  final  brief  question,  Mr.  Chairman.  I  would 
direct  it  at  Roger  Johnson. 

There  will  be  congressional  colleagues  of  ours  that  might  look  at 
this  very  carefully  and  say,  are  they  trying  to  find  another  way  for 
farmers  to  avoid  environmental  requirements.  Specifically,  would 
you  address  that  concern? 

Mr.  L.  Johnson.  Well,  Congressman  Pomeroy,  that  certainly  is 
not  our  intent.  I  am  sure  that  there  are  skeptics  out  there.  There 
certainly  were  before  mediation  began  to  be  used  in  the  farm  credit 
area.  There  were  a  lot  of  folks  who  were  saying  that  it  is  just  a 
model  designed  to  take  money  from  creditors — advantage  the  farm- 
ers at  the  expense  of  the  creditor,  and  I  think  what  we  have  seen 
has  been  that  has  not  happened,  that  the  emphasis  that  all  of  us 
as  States  have  placed  on  the  process  is  it  needs  to  be  fair  and  to 
be  impartial,  and  if  it  is  not,  it  won't  work. 

I  think  you  will  find  the  environmental  community,  if  they  are 
skeptical  today,  given  a  couple  years  of  experience,  they  no  longer 
will  be  skeptics. 

Mr.  Pomeroy.  Thank  you. 

Mr.  Johnson.  I  want  to  thank  the  members  of  this  panel.  I  think 
your  insight  has  been  very  helpful  to  us. 

We  will  turn  now  to  the  final  panel  of  this  particular  hearing, 
and  that  panel  is  comprised  of  Ms.  Susan  Bright,  member,  execu- 
tive committee,  National  Family  Farm  Coalition,  Centerville,  Indi- 
ana; Mr.  Phillip  Klutts,  president,  Oklahoma  Farmers  Union  and 
vice  president.  National  Farmers  Union,  Okemah,  Oklahoma;  Mr. 
Edward  Thompson,  Jr.,  director  of  public  policy,  American  Farm- 
land Trust,  Washington,  DC;  Mr.  Pete  Morrow,  director.  Southwest 
Farm  Advisors,  Phoenix,  Arizona;  and  Mr.  Tom  Asbridge,  national 
director,  American  Agriculture  Movement,  Bismarck,  North  Da- 
kota. 

Welcome  all  of  you.  And  as  with  the  prior  panels,  your  entire 
statement  is  received  for  the  record.  You  may  wish  to  summarize 
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your  statement,  whatever  you  are  most  comfortable  with.  We  will 
abide  by  the  5-minute  rule.  And  so  do  try  to  comply  with  that. 
And  with  that,  we  will  begin  with  Ms.  Bright. 

STATEMENT  OF  SUSAN  BRIGHT,  MEMBER,  EXECUTIVE 
COMMITTEE,  NATIONAL  FAMILY  FARM  COALITION 

Ms.  Bright.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  be  here 
today  representing  the  National  Family  Farm  Coalition  and  to  be 
supportive  of  this  Agricultural  Mediation  Improvement  Act.  I  farm 
in  Centerville,  Indiana.  I  come  here  today  kind  of  with  a  personal 
plea  that  the  mediation  works  and  from  the  grassroots  perspective, 
not  a  lot  of  technical  background,  and  our  own  personal  situation. 

We  filed  a  chapter  12.  We  have  been  honorably  discharged,  as  I 
call  it,  from  that  now,  and  are  proceeding  with  our  farming  occupa- 
tion, thanks  to  the  help  of  all  farm  income.  But  we  didn't  do  any- 
thing in  that  chapter  12  that  we  couldn't  have  done  in  a  mediation 
situation.  We  went  in  there  and  we  said,  these  are  bills  we  can't 
pay  right  now,  but  this  is  how  we  propose  to  pay  them  over  time. 
And  eventually,  that  is  what  happened. 

It  could  have  been  much  quicker.  It  could  have  been  much  less 
emotional,  stressful,  and  a  whole  lot  cheaper  if  we  had  been  able 
to  work  it  out  in  a  mediation  type  of  situation  as  has  been  ex- 
plained here  today.  We  wouldn't  owe  any  less  money,  it  is  just 
where  that  money  would  be  and  where  it  would  have  been  paid  for. 

As  my  testimony  states,  it  would  have  been — most  of  it — kept  in 
our  local  community  as  opposed  to  out  there  wherever  it  goes  when 
you  pay  it  to  the  Farm  Credit  System. 

■  The  other  things  that  I  would  like  to  just  emphasize  real  quickly, 
then,  is  three  words  that  I  heard  here  today  that  I  totally  agree 
with  is:  Holistic,  equitable,  and  educational.  People  haven't  had  a 
chance  many  times — when  you  get  into  an  adverse  situation  with 
lenders,  you  haven't  had  a  chance  to  really  sit  down  and  talk  about 
the  whole  story. 

And  what  is  going  on  here  and  in  a  mediation  situation,  you  get 
to  do  that.  You  don't  often  get  to  do  that  even  in  a  court  proceed- 
ing. Also,  when  things  are  worked  out  in  a  mediation  situation, 
there  is  no  residual  effects.  You  don't  have  a  black  mark  on  your 
record  as  you  do  in  a  bankruptcy  situation.  And  I,  over  the  years, 
have  found  myself  explaining  that  we  went  to  court  for  the  oppor- 
tunity to  pay  our  debts  not  to  get  out  of  them.  And  there  is  a  dif- 
ference between  a  reorganization  bankruptcy  and  a  liquidation. 
And  most  of  the  time,  people  don't  see  any  difference  until  you  take 
the  time  to  explain  it,  so  you  are  constantly  having  to  defend  your- 
self, where,  had  we  been  able  to  resolve  those  differences  in  medi- 
ation, it  would  have  been — we  could  have  moved  on  much  quicker 
and  much  less  stressful. 

I  love  that  saying,  finding  the  forum  to  fit  the  fuss.  It  lets  the 
farmers  get  right  to  the  crux  of  the  problem  and  talk  about  it  in 
laymen's  terms,  if  you  will,  as  opposed  to  a  litigation  type  of  situa- 
tion. The  other  problem  that  I  think  we  run  into  in  a  lot  of  these, 
trying  to  resolve  these  disputes,  is  that  our  farming  operation  is  a 
long-term  situation. 

I  know  you  all  know  that  and  yet  rules  change  in  a  relatively 
short  period  of  time,  and  we  kind  of  get  into  one  situation  and  we 
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are  working  toward  that  and  something  changes.  And  then  price  is 
always  involved  in  that.  And  then  we  have  the  weather,  the  ad- 
verse— the  droughts,  the  floods,  and  all  those  kinds  of  things  that 
impact  us.  So  mediation  seems  like  it  provides  a  forum  where  we 
can  bring  all  those  things  together,  and  we  are  not  told  this  is  not 
the  place  to  talk  about  that. 

We  do  have  a  mediation  program  in  Indiana,  but  it  would  not  be 
helpful  if  we  didn't  also  have  the  farm  advocate  plan.  And  this  is 
where  the  education  comes  in,  that  people  are  apprised  of  their 
rights  as  well  as  the  fact  that  mediation  is  available  and  what  you 
can  achieve  in  mediation.  The  one  main  problem  that  we  have  that 
I  see,  and  I  think  it  is  true  in  every  State,  is  that  many  times  Farm 
Credit  Services  is  involved  and  they  are  not  required  to  come  to  the 
table. 

And  we  are  not  proposing  that  they  be  bound  by  any  kind  of  deci- 
sion here,  but  we  are  proposing  that  they  be  mandated  to  at  least 
participate.  I  think  the  testimony  you  have  heard  here  today,  that 
if  they  were  to  participate,  they  would  find  that  there  is  really  a 
lot  of  things  that  could  be  resolved  for  them.  They  seem  to  have 
a  lot  of  money  for  attorneys  to  litigate,  but  they  don't  seem  to  be 
willing  to  spend  a  little  bit  of  time  for  mediation.  We  think  that 
would  be  money  much  better  spent. 

The  last  thing  I  would  like  to  add — I  know  my  time  is  running 
out — is  I  also  am  a  member  of  Farmers  Home  County  Committee 
in  my  home  county.  It  is  a  two-county  board.  I  think  if  we  were 
able  to  participate  in  mediation  as  county  committee  members  to 
help  us  understand  a  little  bit  about  our  applicants,  it  might  be 
very  helpful. 

A  lot  of  times,  applications  come  in.  There  is  a  lot  of  questions 
that  are  not  answered  in  a  written  text  and,  if  there  is  a  problem, 
if  we  could  meet  in  a  mediation-type  of  situation,  I  think  that  is 
something  that  would  be — could  be  very  helpful. 

Thank  you. 

[The  prepared  statement  of  Ms.  Bright  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Ms.  Bright.  Next,  Mr.  Klutts. 

STATEMENT  OF  PHILLIP  KLUTTS,  PRESIDENT,  OKLAHOMA 
FARMERS  UNION,  AND  VICE  PRESIDENT,  NATIONAL  FARM- 
ERS UNION 

Mr.  Klutts.  Mr.  Chairman,  members  of  the  subcommittee,  I  am 
Phillip  Klutts.  I  am  vice  president  of  the  National  Farmers  Union 
and  president  of  Oklahoma  Farmers  Union.  Along  with  that,  my 
wife  and  my  family  and  my  children,  we  own  and  operate  a  family 
farm  in  east  central  Oklahoma. 

I  appreciate  the  opportunity  to  appear  before  you  here  today. 

Since  its  creation  National  Farmers  Union  has  supported  the  cer- 
tified agricultural  mediation  program.  The  Agricultural  Credit  Act 
established  a  certification  process  for  State-operated  mediation  pro- 
grams, and  required  the  FmHA  and  the  Farm  Credit  System  in  the 
18  States  which  have  certified  programs  to  participate. 

At  present,  18  States  have  such  programs. 

At  least  three  others — Michigan,  Louisiana,  and  Idaho — are  in- 
terested in   developing  such  programs.   The  certified  States  pro- 
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grams  are  most  frequently  operated  by  the  State  universities  or 
through  State  departments  of  agriculture. 

Oklahoma's  program  is  a  bit  different  in  that  Oklahoma  Farmers 
Union  administers  the  program  in  our  State.  Our  membership  be- 
lieves, without  question,  that  mediation  works  and  it  has  been  a 
valuable  tool  in  assisting  farmers  and  their  creditors  in  finding 
agreeable  solutions  to  financial  disputes  as  it  relates  to  their  credit. 

Successful  mediation  results  in  both  long-lasting  and  more  satis- 
factory solutions.  Because  of  the  success  of  the  program.  National 
Farmers  Union  also  fully  supports  expanding  the  jurisdiction  of 
mediation  into  other  USDA  areas.  National  Farmers  Union  lends 
its  support  to  Congressman  Pomeroy's  legislation  which  would  ex- 
pand jurisdiction  to  permit  resolution  of  our  types  of  disputes  with- 
in USDA.  The  expanded  jurisdiction  would  not  be  mandatory  but 
would  be  at  the  discretion  of  the  individual  States. 

National  Farmers  Union  believes  that  expanded  authority  for 
certified  mediation  programs  is  also  a  logical  step  in  the  ongoing 
USDA  reorganization  efforts.  Many  of  the  areas  of  expanded  medi- 
ation jurisdiction  would  ultimately  fall  directly  under  the  new  FSA, 
our  Members  also  strongly  support  establishment  of  a  National  Ap- 
peals Division,  but  believe  that  providing  the  opportunity  for  medi- 
ation prior  to  engaging  in  an  appeal  will  be  beneficial  to  producers, 
lenders  and  their  rural  communities. 

Every  successful  mediation  prevents  costly  litigation,  attorneys, 
and  other  fees  including  those  paid  to  the  bankruptcy  trustees. 
When  a  mediation  results  in  a  restructured  loan  or  another  out- 
come that  keeps  a  farmer  on  the  farm,  it  benefits  the  local  commu- 
nity and  the  local  economy.  Every  lost  job  causes  a  ripple  effect  and 
reduces  the  tax  base,  eroding  State,  county,  and  local  school  budg- 
ets and  disrupting  major  employers  or  causing  them  to  go  out  of 
business. 

Other  long-range  benefits  result  to  the  Government  by  not  hav- 
ing to  provide  support  services  to  help  a  dislocated  farmer  who  has 
lost  his  or  her  source  of  income.  Successful  mediation  also  benefits 
the  lender  because  foreclosure  action  involves  not  only  legal  fees 
and  charges  for  administering  and  selling  property,  but  the  added 
cost  for  maintaining  a  nonperforming  asset  on  the  books. 

Mediation  not  only  saves  time  and  money,  but  it  is  less  stressful 
and  emotionally  draining  to  the  parties.  Comments  from  farmers 
who  have  used  the  program  in  Oklahoma  provide  proof  of  its  bene- 
fits in  this  regard.  Evaluation  forms,  which  we  have  all  partici- 
pants complete,  include  some  of  the  following  comments.  Let  me 
read  a  couple. 

One  is,  "I  lost  all  that  I  had,  but  due  to  the  mediator's  help,  I 
was  able  to  keep  my  self-respect  and  hold  my  head  up.  I  am  very 
grateful  to  all  of  you."  Another  comment,  "The  only  thing  I  can  say 
is  that  more  people  need  to  know  about  it.  I  think  this  can  help 
some  people  that  have  filed  chapter  12  bankruptcies.  This  medi- 
ation is  a  very  good  deal.  Please  advertise  it  more  so  more  people 
will  know  about  it." 

This  very  specific  program  previously  has  been  cited  for  its  effi- 
ciency and  effectiveness,  and  Vice  President  Gore's  report  to  the 
National  Performance  Review  creating  a  Ck)vemment  that  works 
better  and  costs  less.  Agricultural  mediation  programs  are  singled 
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out  as  examples  of  activities  which  agencies  throughout  the  Fed- 
eral Government  should  use  more  frequently. 

The  data  clearly  bears  out  the  Vice  President's  report.  A  compari- 
son between  1988  and  current  data  reveals  a  continuing  decrease 
in  the  percentage  of  dollars  in  FmHA  loans  which  are  in  delin- 
quency in  those  States  which  operate  certified  mediation  programs. 
The  cost-benefit  ratio  study  that  I  heard  mentioned  earlier  here 
this  morning  also  reveals  the  same  thing. 

In  Oklahoma,  the  program  provided  $63  of  services  for  every  $1 
spent  on  the  program.  The  Texas  Tech  University  shows  a  return 
of  almost  $5  for  every  $1  spent  on  the  program. 

Specifically,  in  declining  to  request  funds  for  mediation,  the  ad- 
ministration hinted  that  it  was  doing  so  because  the  program  is  no 
longer  in  need  of  it.  We  totally  reject  that  argument.  In  Oklahoma, 
for  example,  total  mediation  referrals  increased  over  800  percent 
from  1991  to  mid- 1993,  up  from  97  referrals  to  327.  This  increase 
reflects  a  renewed  level  of  commitment  and  confidence  by  State 
FmHA  offices,  farm  credit  institutions,  commercial  lenders,  as  well 
as  a  continued  crisis  in  the  agricultural  community. 

Of  the  mediations  held  in  Oklahoma  during  this  period,  84  per- 
cent resulted  in  successful  written  agreements.  We  believe  our  ex- 
perience is  not  unique.  Mediation  directors  in  Midwest  States 
which  were  so  severely  hit  by  disasters  last  year  anticipate  the 
need  for  the  program  will  increase  this  year. 

In  addition,  the  year-long  moratorium  on  FmHA  foreclosures  now 
has  been  lifted  by  Secretary  Espy  and  we  have  heard  estimates 
that  as  many  as  12,000  foreclosure  notices  could  be  sent  out  na- 
tionwide. Agriculture  Secretary  Mike  Espy  recently  commented  on 
the  need  for  mediation  and  this  perplexes  us  somewhat  in  that 
funding  needs  of  $3  million  was  left  out  of  our  budget  request,  but 
yet  Secretary  Espy  commented  on  the  need  for  a  program  in  his 
September  letter  to  John  Gamble  of  Alabama  who  is  chairman  of 
the  coalition  of  agricultural  mediation  programs. 

He  said  in  his  letter:  "We  acknowledge  that  USDA  certified  agri- 
cultural loan  programs  will  become  increasingly  valuable  in  coming 
years,  and  we  fully  support  the  authorization  of  Federal  funds  to 
these  programs  *  *  *."  And  that  tells  us  just  a  bit  that  the  funding 
would  be  left  out  of  the  program. 

For  fiscal  year  1994,  and  in  the  past  several  years,  the  program 
has  been  funded  at  a  level  of  $3  million.  These  funds  are  provided 
on  a  70/30  match  with  the  States.  Maintaining  these  minimum 
funding  levels  in  future  years,  I  believe,  is  essential.  In  the  scheme 
of  a  $1.5  trillion  Federal  budget,  agricultural  mediation  clearly  is 
a  program  that  costs  little  but  does  much  good. 

To  sum  up  my  statement,  we  believe  the  cost  versus  the  benefits 
of  retaining  funding  for  this  program  is  clear  and  support  a  contin- 
ued appropriation  for  the  existing  mediation  program.  Given  the 
precarious  financial  condition  of  many  farmers,  as  a  result  of 
weather  disasters  in  1993,  the  continuing  number  of  FmHA  loan 
delinquencies  and  the  recent  lifting  of  the  moratorium,  the  need  for 
the  mediation  is  much  more  likely  to  increase  rather  than  decrease. 

Our  membership  supports  Congressman  Pomeroy's  legislation 
and  believes  that  there  should  be  expanded  jurisdiction  so  that 
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these  mediation  programs  can  operate  in  other  USDA  areas  as 
well. 

Thank  you  for  the  opportunity  to  present  the  views  of  the  Na- 
tional Farmers  Union  on  this  very  important  issue. 

[The  prepared  statement  of  Mr.  Klutts  appears  at  the  conclusion 
of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Klutts.  Next,  Mr.  Thompson. 

STATEMENT  OF  EDWARD  THOMPSON,  JR.,  DIRECTOR,  PUBLIC 
POLICY,  AMERICAN  FARMLAND  TRUST 

Mr.  E.  Thompson.  Chairman  Johnson,  members  of  the  sub- 
committee, thank  you  very  much  for  the  opportunity  to  testify  here 
on  behalf  of  the  American  Farmland  Trust. 

AFT,  as  some  of  you  know,  is  a  13-year-old  nonprofit  organiza- 
tion with  members  around  the  country  that  works  cooperatively 
with  farmers,  public  officials,  and  other  interest  groups  to  try  to 
keep  the  Nation's  best  land  in  agricultural  use  and  to  help  farmers 
improve  their  practices  to  protect  the  environment. 

We  have  played  an  active  role  in  the  last  few  farm  bills,  and  we 
provide  a  great  deal  of  technical  advice  and  assistance  to  State  and 
local  governments,  as  well,  as  they  attempt  to  reconcile  agriculture, 
urban  land  use,  and  environmental  questions. 

We  also  work  closely  with  individual  farmers  and,  hopefully,  that 
helps  us  keep  our  feet  planted  firmly  on  the  ground. 

AFT  is  interested  in  alternative  dispute  resolution  because  we 
believe  that  the  Nation  needs  new  institutional  arrangements  to 
help  agriculture  contribute  its  share  to  environmental  quality  with- 
out undue  hardship.  Too  often,  confrontation,  rather  than  coopera- 
tion, has  characterized  the  relationship  between  agricultural  and 
environmental  interests.  And  whether  we  continue  to  rely  on  vol- 
untary, incentive-driven  approaches  to  agricultural  conservation  or 
we  move  further  in  the  direction  of  regulation — and,  regrettably, 
momentum  for  this  will  grow  if  the  incentives  are  inadequate — a 
less  contentious  approach  to  compliance  is  necessary  and  desirable. 
Alternative  dispute  resolution  may  ofier  such  an  approach. 

Indeed,  we  propose  something  very  much  like  it  as  a  means  of 
resolving  disputes  arising  under  State  "right  to  farm"  laws.  These 
laws  are  intended  to  protect  farmers  from  liability  for  carrying  on 
normal  farming  operations  after  new,  nonfarming  neighbors  have 
built  houses  next  door.  The  fact  that  almost  every  State  adopted 
such  a  law  during  the  1980's  is  testimony  to  the  growing  problem 
that  urbanization  poses  for  production  agriculture.  And  indeed  a 
study  AFT  recently  released  called  "Farming  on  the  Edge"  shows 
that  over  half  of  the  U.S.  agricultural  production,  measured  by  gate 
sales,  comes  from  urban  influenced  counties.  With  your  permission, 
I  would  like  to  submit  a  copy  of  this  for  your  hearing  record. 

Mr.  Johnson.  Without  objection. 

[The  material  follows:] 
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"Farming  on  the  Edge": 

A  New  Look  at  the  Importance  and  VulnerabiUty 

of  Agriculture  Near  American  Cities 


I.  Summary 

American  Farmland  Trust  took  a  fresh  look  at  the  relationship  between  urban  growth  and 
agricultural  production  that  resulted  in  some  surprising  findings.  Analyzing  the  most  recently 
published,  agricultural  (1987)  and  population  (1980-90)  census  data,  AFT  found  that  more  than 
half  of  the  value  of  U.S.  farm  production,  including  more  than  85  percent  of  domestic  fruit  and 
vegetables,  is  grown  in  "urban-influenced"  counties,  and  that  population  growth  in  counties  with 
the  highest  agriculmral  productivity  is  more  than  twice  the  national  average.  Together,  these 
findings  suggest  that  a  strategic  sector  of  U.S.  agriculture  is  economically  \Talnerable  to  the 
documented  impacts  of  growth  on  farming:  farmland  conversion  and  conflict  between  urban  and 
agricultural  land  uses.  AFT  therefore  recommends  that  the  local,  state  and  federal  governments 
increase  their  efforts  to  protect  strategic  farmland  from  haphazard  urban  growth.  It  also 
recommends  further  smdy  of  land  use  trends,  which  remain  poorly  documented,  to  help  focus 
government  and  private  protection  efforts  on  the  most  important  and  vulnerable  agricultural 
areas.  ' 

II.  Methodology 

The  objective  of  AFT's  study  was  to  determine  the  geographic  relationship  between 
agriculmral  production  and  population  growth  in  the  United  States.  It  was  believed  that  this 
would  shed  light  on  the  vulnerability  of  U.S.  agriculture  to  the  well-documented  effects  of  urban 
growth  and  development. 


'    Food  security  is  only  one  of  many  reasons  for  concern  about  the  impacts  of  urban  growth  on  farmland. 
Among  the  multiple  benefits  of  protecting  strategic  farmland  from  urbanization  are: 

Ecosystem  maintenance,  restoration  and  enhancement.  Protection  of  the  most  productive  farmland  reduces  pressure 
for  more  intensive  agricultural  use  of  marginal  lands  that  has  many  negative  environmental  impacts,  including  rapid 
soil  erosion,  nonpoint  source  water  pollution,  wetlands  drainage  and  over-use  of  fertilizer  and  pesticides. 
Protection  of  historic  landscapes,  scenic  beauty  and  open  space.  Farmland  improves  the  quality  of  life  by  providing 
relief  from  urban  congestion  and  is  a  foundation  of  recreation  and  tourism  in  many  areas. 

Economic  stability  of  communities .  Protection  of  farmland  helps  prevent  urban  sprawl  that  is  more  costly  to  service 
than  compact  growth.  Farmland  is  also  the  least  expensive  land  use  when  the  property  taxes  it  contributes  are 
compared  to  the  public  services  it  demands.  For  both  reasons,  it  helps  contain  the  property  tax  burden  on 
communities. 

Sustainable  rural  economic  development.  Programs  that  compensate  fanners  for  protecting  farmland  (e.g. ,  purchase 
of  agricultural  conservation  easements)  typically  result  in  the  re-investment  of  funds  in  the  community.  Protecting 
farmland  to  secure  its  many  benefits  is  among  the  most  sustainable  kinds  of  rural  economic  development. 
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In  brief,  those  effects  include: 

•  Conversion  of  farmland,  a  disproportionate  amount  of  it  prime  and  unique  land,  to  non-farm 
use.  This  could  reduce  the  nation's  agricultural  production  capacity,  particularly  that  of 
specialty  crops  with  unique  soil  and  climatic  requirements. 

•  Conflicts  between  commercial  agricultural  production  and  urban  and  suburban  land  uses 
resulting  from  their  juxtaposition  in  "sprawl"  development  patterns  that  fragment  the  agricultural 
landscape.  This  makes  farming  riskier  and  more  costly  because  of  the  need  to  modify  normal 
farming  practices  to  avoid  liability  and  direct  damage  to  farm  equipment,  crops  and  livestock. 

It  was  not  an  objective  of  this  study  to  document  actual  farmland  conversion  trends  or 
the  severity  of  land  use  conflicts.  Existing  data  are  limited  in  their  availability  and  suitability 
for  this  purpose.  Nor,  in  looking  at  the  vulnerability  of  agriculture  to  urban  growth,  did  the 
study  take  into  consideration  the  existence  and  efficacy  of  current  programs  to  protect  agriculture 
and  the  land  on  which  it  depends.  (Though  these  analyses  should  be  performed  to  identify 
problem  areas  with  greater  precision.)  Rather,  it  was  a  straightforward  attempt  to  measure  the 
potential  for  urban  growth  to  diminish  agricultural  capacity  —  and  the  many  other  public  benefits 
of  open  countryside  —  if  adequate  measures  are  not  taken  to  guide  that  growth  in  appropriate 
patterns  that  avoid  strategic  agricultural  resources. 

Analysis  was  performed  cooperatively  by  AFT's  Policy  Division  and  its  Center  for 
Agriculture  in  the  Environment,  a  joint  venture  with  Northern  Illinois  University,  using  GIS 
technology  developed  by  the  NIU  Geography  Department. 

"Urban-Influenced"  Agricultural  Counties 

To  examine  the  geographic  relationship  between  agricultural  production  and  population 
growth,  AFT  introduced  the  concept  of  "urban- influenced"  agricultural  counties.  As  defined  for 
purposes  of  the  study,  these  include  counties  within  Metropolitan  Statistical  Areas  defined  by 
the  U.S.  Office  of  Management  and  Budget,  and  those  counties  adjacent  to  MSA  counties  with 
a  population  density  of  at  least  25  persons  per  square  mile.  This  density  is  the  lowest  that  a 
county  can  have  and  still  be  considered  metropolitan  in  character  by  0MB  standards,  though 
other  factors  must  be  present  for  such  counties  to  be  so  characterized. 

We  chose  to  include  these  adjacent  counties  for  a  couple  of  reasons.  First,  the  purpose 
of  0MB  metropolitan  county  designation  is  not  expressly  to  distinguish  their  land  use  from  that 
of  predominantly  rural  counties,  so  that  it  is  quite  likely  that  some  urban  influence  extends  to 
adjacent  counties.  Second,  because  local  government  efforts  to  address  the  impacts  of  growth 
on  agriculture  tend  to  lag  well  behind  the  impacts  themselves,  adjacent  counties  were  included 
to  ensure  that  our  study  did  not  lull  them  into  a  false  sense  of  complacency  by  assuming  a  lack 
of  urban  influence.  Inclusion  of  any  particular  county  as  an  "urban-influenced"  county  was  not 
intended  to  suggest  that  the  degree  of  urban  influence  is  the  same,  or  that  the  need  to  address 
the  impacts  of  urban  growth  on  agriculture  is  equally  urgent  in  all  of  these  counties.    Indeed, 
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in  recognition  that  urban  influence  is  less  likely  in  adjacent  counties,  the  study  expressly 
differentiated  between  MSA  and  adjacent  counties  in  analyzing  and  presenting  census  data. 

(Table  1) 

Using  this  definition  of  urban-influenced  counties,  the  study  analyzed  1987  Census  of 
Agriculture  and  1980-90  Population  Census  data  to  determine  the  extent  of  agricultural 
production  and  population  growth  in  such  counties  as  compared  with  other  counties  and  the 
nation  as  a  whole. 

Highly  Vulnerable  Counties: 

Agricultural  Productivity  &  Population  Growth  Assumptions 

The  study  also  attempted  to  identify  those  urban- influenced  counties  where  intensive 
agricultural  activity  coupled  with  high  population  growth  suggests  an  especially  significant 
degree  of  vulnerability  of  agriculture  to  urban  land  use  expansion.  To  do  this,  a  number  of 
ways  to  measure  high  agricultural  productivity  and  high  population  growth  were  examined  before 
the  definitions  used  in  the  study  were  chosen. 

A  1986  study  by  AFT  similar  to  this  one  defined  "high  market  value  farming  counties" 
in  terms  of  gross  market  value  of  agricultural  products  sold,  as  documented  in  the  Census  of 
Agriculmre.  However,  this  definition  tends  to  inflate  the  importance  of  counties  that  are  merely 
large  in  geographic  area  and  that  tend  to  have  average-  to  low-intensity  agriculture.  It  was  the 
intention  of  our  study,  however,  to  highlight  those  counties  where  the  intensity  and  special 
quality  of  agricultural  production  are  at  least  as  important  as  quantity,  where  the  nature  of 
agriculmre  suggests  that  it  has  special  significance  to  the  nation  or  to  individual  states. 

To  introduce  this  concept  into  the  analysis,  market  value  of  farm  products  sold  per  acre 
of  land  in  farms  was  considered  as  a  measure  of  higher  agricultural  productivity.  It  was 
believed  that  production  per  acre  reflects  two  characteristics  of  agriculture  in  a  county  that  would 
distinguish  it  from  the  "average"  and  are,  thus,  particularly  desirable  to  safeguard:  (i)  especially 
productive  soils,  climate  and  other  growing  conditions;  and  (ii)  relatively  high  capital  investment 
in  agricultural  production  systems.  Because  production  per  acre  cannot  distinguish  between 
these  two  conditions,  however,  it  tends  to  inflate  the  importance  of  counties  where  agriculture 
is  less  dependent  on  quality  resources  than  on  capital,  whereas  it  was  AFT's  intention  to 
highlight  the  resource-dependency  of  agriculture. 

To  correct  for  this  tendency,  we  decided  to  use  both  gross  production  and  production  per 
acre  as  the  measure  of  high  agricultural  productivity,  i.e.,  a  county  must  exceed  a  threshold  in 
both  of  the  above  categories  to  qualify.  Our  assumption  was  that  the  former,  as  a  measure  of 
extensive  agricultural  production,  would  tend  to  exclude  small  urban  edge  counties  where 
agriculture  has  become  extremely  intensified  because  capital  investment  has  been  substituted  for 
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large  areas  of  productive  farmland,  for  example,  where  horticultural  specialties  predominate.  ^ 
Thus,  only  counties  where  intensive  farming  is  also  extensive  will  meet  the  test  of  high 
productivity. 

Based  on  these  definitions,  we  conducted  a  "high-low"  analysis  of  agricultural 
productivity  and  population  growth.  The  threshold  of  high  agricultural  productivity  was  the 
mean  average  of  all  U.S.  counties'  market  value  of  production  and  production  per  acre.  The 
mean  production  was  approximately  $44,000  per  county  and  mean  county  production  per  acre 
of  land  in  farms  was  $144  per  acre.  For  consistency,  the  same  mean  average  was  used  to 
differentiate  higher  and  lower  growth  counties  based  on  percentage  increase  in  population  from 
1980  to  1990  according  to  the  Census  Bureau's  population  census.  The  mean  percentage  county 
population  increase  was  4.1  percent. 

Those  parameters  are  explained  on  the  "Farming  on  the  Edge"  map  accompanying  this 
report.  (Appendix)  On  the  map,  counties  colored  red  are  higher  than  the  national  mean  in  farm 
production,  production  per  acre  and  population  increase.  Orange  counties  are  higher  than  their 
statewide  mean  for  the  agricultural  productivity  indices  and  higher  than  the  national  mean  for 
population  increase.  Green  counties  are  in  MSAs  or  adjacent  counties  with  a  population  density 
of  at  least  25  persons  per  square  mile  in  1990. 

III.   Major  Findings 

Agricultural  Production 

A  significant  amount  of  the  nation's  agricultural  production  occurs  in  the  nation's  1,549 
urban-influenced  counties  as  defined  by  this  study,  including: 

•  56  percent  of  total  market  value  of  agricultural  products  sold  (30  percent  from 
counties  inside  MSAs,  26  percent  in  adjacent  urban-influenced  counties) 

•  87  percent  of  domestic  fruit  and  nut  production      , 

•  86  percent  of  vegetable  production 

•  79  percent  of  dairy  production 

•  47  percent  of  grain  production 

•  45  percent  of  livestock  and  poultry  production. 

(All  figures  are  based  on  1987  Census  of  Agriculture) 

Aggregate  production  per  acre  of  land  in  farms  for  these  counties  was  $243  or  2.7  times  that  of 
other  U.S.  counties  ($90). 


'  We  considered  but  rejected  the  idea  of  deducting  the  value  of  horticulture  crops  as  well  as  poultry  production 
from  total  market  value.  Production  of  neither  of  these  is  dependent  on  the  availability  of  extensive  amounts  of 
agricultural  land,  the  principal  concern  of  this  study.  Ultimately,  however,  we  concluded  that  discriminating  against 
specific  crops  would  skew  the  analysis  in  favor  of  certain  regions  of  the  country. 
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(A  more  detailed  breakdown  is  contained  in  the  appendix.) 

Approximately  45  percent  of  Commodity  Credit  Corp.  payments  to  agricultural  producers  was 
paid  to  those  in  urban-influenced  counties  (1987).  Fifteen  percent  went  to  MSA  counties  and 
another  30  percent  to  adjacent  counties. 

Population 

Urban-influenced  counties  contained  approximately  90  percent  of  the  U.S.  population  in  1990. 

Between  1980  and  1990,  the  population  of  these  counties  grew  at  an  aggregate  rate  of  1 1  percent 
or  6.6  times  that  of  other  U.S.  counties.  Highly-vulnerable,  red  counties  grew  at  an  aggregate 
rate  of  23  percent  during  this  period,  accounting  for  49  percent  of  total  U.S.  population  growth. 

Land  Use 

Urban-influenced  counties  contained  about  33  percent  of  U.S.  land  in  farms  (1987).  Land  in 
farms  in  urban-influenced  counties  declined  26.8  million  acres  (7.8  percent)  from  1978  to  1987, 
as  compared  with  22.4  million  (3.4  percent)  for  other  U.S.  counties.  ' 

IV.   Observations 

Urban-influenced  counties  encompass  a  distinctive  and  important  part  of  American 
agriculmre.  The  importance  of  this  agriculture  rests  upon  its  exceptional  production,  particularly 
of  fruits,  vegetables  and  other  specialty  crops.  Its  distinction  is  that  it  is,  indeed,  influenced  by 
urban  land  uses.  Urban  expansion  removes  land  from  agricultural  production  -  some  of  it 
unique  farmland  that  cannot  be  replaced  -  and,  if  not  properly  guided,  creates  conflicts  between 
agriculmre  and  urban  sensibilities  that  tend  to  make  farming  riskier  and  more  costly. 

Farmers  on  the  edge  of  cities  face  all  the  challenges  of  agriculmre  everywhere  else  -  the 
weather,  commodity  prices,  govenunent  programs,  environmental  regulation  -  plus  those 
associated  uniquely  with  urban  sprawl.  They  also  have  unique  opportunities,  primarily  in  direct 
marketing  of  produce.  And  they  are  the  "ambassadors"  of  American  agriculture  -  the  closest 
link  between  agriculture  and  the  majority  of  voters  who,  increasingly,  determine  the  fate  of 
agricultural  policy. 

Some  urban-influenced  counties  are  more  vulnerable  to  the  effects  of  urbanization  than 
others.  This  smdy  attempted  to  measure  the  degree  of  vulnerability  by  correlating  agriculmral 
productivity  and  population  growth.    Though  additional  study  is  needed  to  refme  this  analysis, 


'  Because  the  cause  of  decline  in  land  in  farms  cannot  be  determined  from  Census  of  Agriculture  data,  no 
conclusion  can  be  formed  as  to  the  relative  contributions  of  urbanization  and  abandonment.  It  is  likely,  however, 
that  declines  in  urban-influenced  counties  are  much  more  likely  to  be  caused  by  urbanization  than  abandonment. 
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delay  in  taking  measures  to  address  the  potential  influence  of  urban  growth  on  agriculture  will 
inevitably  compromise  the  ability  of  such  measures  to  protect  agriculture. 

V.    Policy  Recommendations 

To  protect  the  significant  segment  of  the  U.S.  agriculture  industry  that  is  urban- 
influenced,  the  issue  of  land  use  must  be  addressed.  First,  stabili/.e  the  agricultural  use  of  land 
in  urban-influenced  areas  by  managing  growth  to  prevent  further  urban  sprawl.  This  will  protect 
farming  from  land  use  conflicts,  taking  the  uncertainty  out  of  fanning  on  the  edge  and  making 
it  possible  for  farmers  to  make  a  commitment  to  the  future. 

Second,  permanently  protect  strategic  farmland  by  giving  farmers  an  adequate  incentive 
to  voluntarily  dedicate  urban  edge  farmland  to  agricultural  production  under  conservation 
easements  limiting  use  of  the  land  to  farming.  This  will  provide  even  more  security  for 
agriculture  by  progressively  inhibiting  changes  in  land  use  policy  that  could  undermine  sound 
growth  management. 

Among  the  high-priority  policy  initiatives  that  are  needed  to  achieve  these  objectives  are: 

Local  governments,  which  have  traditionally  been  responsible  for  land  use  matters,  should  — 

•  Adopt  growth  management  plans  to  divert  development  away  from  strategic 
agricultural  lands  and  concentrate  it  near  existing  settlements  where  it  is  less  expensive 
to  service. 

•  Keep  annexations  of  farmland  to  a  minimum. 

•  Make  decisions  on  zoning  and  public  investments  on  roads,  sewers  and  other  growth 
infrastructure  to  reinforce  desirable  patterns  of  development. 

State  governments  should  — 

•  Review  their  own  infrastructure  spending  priorities,  again  to  guide  development  away 
from  agricultural  reserves.    (This  could  also  help  revitalize  core  cities.) 

•  Strengthen  their  right-to-farm  laws  to  offer  greater  protection  to  well-practiced 
agriculture. 

•  Continue  to  take  the  lead  in  permanent  farmland  protection  through  PACE  programs, 
or  Purchase  of  Agriculmre  Conservation  Easements,  voluntary  covenants  limiting 
development  of  the  land.  These  programs  need  to  be  better  targeted  at  strategic  lands 
and  to  be  adequately  funded.  The  idea  is  to  give  farmers  in  designated  reserves  an 
alternative  to  selling  for  development  when  they  need  it. 
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The  federal  government  should  — 

•  Provide  technical  and  financial  assistance  to  states  and  localities  to  encourage  them  to 
pursue  the  foregoing  policy  strategies. 

•  Cooperate  with  states  to  develop  a  consistent  system  for  accurately  tracking  farmland 
conversion  and  its  impacts  on  agricultural  capacity. 

•  Enforce  the  Farmland  Protection  Policy  Act,  which  requires  that  federal  spending  on 
development  infrastructure  avoid  needless  farmland  conversion  and  be  consistent  with 
state  and  local  farmland  protection  plans  and  programs. 

•  Adequately  fund  the  Farms  for  the  Future  Act,  passed  in  1990  to  authorize  federal 
cost-sharing  for  state  and  local  PACE  programs.  This  could  be  a  tremendous  catalyst 
to  state  and  local  initiatives. 

•  Offer  additional  green  incentive  payments  to  help  farmers  on  the  edge  improve  their 
land  stewardship  and  comply  with  environmental  regulations.  Otherwise,  the  cost  of 
compliance  may  drive  them  over  the  edge,  with  negative  consequences  for  agriculture 
and  the  environment. 
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Addendum 

The  "Top  12"  On  the  Edge 

AFT  analyzed  data  from  its  "Farming  on  the  Edge"  study  to  identify  areas  of  the  United 
States  where  concentrations  of  highly  productive  agricultural  counties  that  appear  most 
vulnerable  to  urban  influences  are  located.  Significant  concentrations  of  red  counties  were  first 
identified  on  the  map.  Data  were  aggregated  for  counties  within  these  concentrated  areas  in  five 
categories:  total  farm  production,  production  per  acre  of  land  in  farms,  production  of  specialty 
crops,  population  growth  rate  and  decline  in  land  in  farms.  Areas  were  then  ranked  from  top 
to  bottom  in  each  category  and,  giving  equal  weight  to  each  category,  the  rankings  were  then 
aggregated  to  yield  an  overall  "vulnerability  rating". 

This  analysis  suggests  that  the  following  are  the  "top  12"  agricultural  areas  most  vulnerable  to 
urban  influence  and,  thus,  in  the  greatest  need  of  measures  to  protect  agriculture: 

California  Central  Valley 

Southern  Florida 

California  Coastal  Region 

Mid-Atlantic  Piedmont/Chesapeake  Bay  (Maryland  to  New  Jersey) 

North  Carolina  Piedmont 

Puget  Sound  Basin  (Washington) 

Chicago-Milwaukee-Madison  Metro  "Triangle" 

Willamette  Valley  (Oregon) 

Twin  Cities  Metro  Region 

Western  Michigan  Lake  Shore 

Shenandoah/Cumberland  Valley  (Virginia  to  Pennsylvania) 

Hudson/Champlain  Valley  (New  York  to  Vermont) 


Additional  data  on  farm  production,  population  and  land  use  in  these  areas  are  found  in  the 
Appendix. 
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Appendix 


Table  1  --  Summary  of  Data  Analysis 

Table  2  --  Value  of  Agriculmral  Production  in  Urban-Influenced  Counties, 
State-by-State  Comparison 

Map  —  Farming  on  the  Edge 
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Summary  of  Data  Analysis 

(All  slatisbcs  from  U  S  Census  of  Agriculture  and  US  Census  of  Population) 


Mumbei  of 
Counties 

Population 

(Million) 

Land  in  Farms  (Million  Aaes)     I 

19S0 

1990 

Increase 

Percent 

1978 

1987 

Decrease 

Higher  National  Agricultural  Value  Counties  rRe<n 

203 

464 

57J 

108 

23% 

710 

65  6 

(5429) 

Higher  Statewide  Agricultural  Value  Counties  fOiangeT 

107 

89 

104 

1.5 

17% 

26  7 

25  1 

(1625) 

AH  Other  Uitarvlnlluenced  Counties  fGreenT 

123S 

1447 

1540 

93 

6% 

248  0 

228  2 

(19  783; 

All  Uftian-lnnuence<l  Counties 

1S49 

200  0 

221.6 

215 

11% 

345  7 

3169 

(26  837; 

Another  US  Counties 

1520 

243 

247 

04 

2% 

6638 

641  4 

(22356: 

Red'  as  Percentage  ol  All  U  S 

7% 

21% 

23% 

49% 

7  0% 

6  8% 

Utt>an-lnnuenced  as  PercenUge  o(  All  U  S. 

50% 

89% 

90% 

98% 

34% 

33% 

Urban-lnOuenced  Compared  to  Ail  Other  US  Counties 

66 

1.2 

Califomia  Central  Valley 

13 

32 

42 

1.0 

33% 

13.0 

12.5 

(0616) 

South  Flonda 

18 

62 

84 

2.1 

34% 

59 

53 

(0  6161 

13 

142 

17.3 

32 

22% 

67 

64 

(0  3851 

Mid-AUaniic/Chesapeake  Region 

27 

69 

76 

07 

10% 

39 

36 

(0  301) 

North  CarolMia  Piedmont 

9 

09 

1.1 

02 

23% 

17 

1.4 

(0.2591 

Puget  Sound  Basin 

5 

23 

28 

05 

22% 

0  43 

041 

(0  019) 

Chicago-Milwaukee4«adison  Metro 

19 

2.9 

3.1 

03 

10% 

55 

52 

(0  3081 

Willamette  Valley 

8 

16 
0.8 

18 
09 

02 
0.2 

13% 
22% 

124 
43 

1  18 
3.9 

(0057) 
(0.359) 

Twin  Cities  Metro 

14 

Westem  Michigan 

8 

1.2 

13 

0  1 

10% 

16 

1  5 

(0  077) 

Shenandoah/Cumberland  Valleys 

9 

07 

08 

008 

11% 

1.54 

1.48 

(0.0601 

Hudson/Champlain  Valleys 

14 

16 

17 

01 

8% 

19 

17 

(0  229) 

Total  of  Top  1 2  Most  Vulnerable  Agricultural  Areas 

157 

424 

51.1 

8.7 

21% 

478 

445 

(3286) 

Top  12  as  Percentage  of  All  U  S 

5% 

19% 

21% 

40% 

5% 

5% 

Top  12  Compared  to  All  Other  U.S.  Counties 

2.1 

United  States  ToUl 

3.069 

2244 

2463 

21.9 

10% 

1,009.4 

9603 

(49.1931 

Martlet  Value  ol  Aqncultural  Products  Sold  in  1987  (SMillion) 

Sales  Per 
Acre($) 

Dairy 

Meat 

Poultry 

Vegtbles 

FriJit/Nuts 

Grains 

Total 

Higher  National  Agricultural  Value  Counties  CRetfl 

5.458 

5.172 

4.717 

3.117 

5.196 

1.806 

32.845 

501 

Higher  Statewide  Agricultural  Value  Counties  rOrange") 

627 

1,295 

733 

80 

85 

832 

4,618 

184 

All  Other  Urban-Influenced  Counties  ("GreenT 

6.473 

11,130 

2,884 

876 

738 

10.762 

All  Uiban-lnfluenced  Counties 

12,558 

17,597 

8.334 

4.073 

6,019 

13.401 

77.404 

243 

AH  Other  U.S.  Counties 

3.233 

27.872 

3.409 

508 

793 

14,913 

57,995 

90 

Red-  as  Percentage  of  All  US 

35% 

11% 

40% 

68% 

76% 

6% 

24% 

Urbarvlnfluenced  as  Percentage  of  AH  U.S. 

79»A 

39% 

71% 

86% 

87% 

47% 

56% 

Urban-Influenced  Compared  to  All  Other  US  Counties 

Califomia  Central  Valley 

1.138 

664 

695 

649 

2.565 

334 

7,673 

615 

South  Florida 

147 

137 

77 

611 

804 

0 

2,998 

562 

Califomia  Coast 

144 

138 

153 

843 

822 

28 

3,212 

505 

Mid-AUantic/Chesapeake  Region 

499 

327 

483 

134 

94 

175 

2.277 

639 

North  Carolina  Piedmont 

22 

110 

332 

10 

1 

43 

785 

544 

Puget  Sound  Basin 

266 

46 

62 

30 

21 

1 

523 

1,261 

Chicago-Milwaukee-Madison  MeUo 

507 

403 

36 

65 

2 

502 

1,712 

330 

Willamette  Valley 

81 

47 

55 

66 

86 

26 

Twin  Cities  Metro 

380 

265 

202 

18 

1 

272 

1,210 

Westem  Michigan 

120 

126 

69 

39 

78 

65 

647 

432 

Shenandoah/Cumberland  Valleys 

213 

128 

311 

2 

39 

13 

745 

Hudson/Champlain  Valleys 

328 

54 

5 

38 

49 

8 

ToUl  of  Top  12  Most  Vulnerable  Agricultural  Areas 

3.845 

2.444 

2.480 

2.503 

4.563 

1.467 

22,985 

Top  12  as  Percentage  ol  All  US 

24% 

5% 

21% 

55% 

67% 

5% 

37 
141 

Top  12  Compared  to  AH  Other  US  Counties 
United  SUtes  Total 

15.791 

45.470 

11.742 

4.581 

6.811 

28,314 

135,399 
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American  Farmland  Trust  is  a  private,  nonprofit,  membership  organization 
that  works  cooperatively  with  farmers,  public  officials  and  other  interest 
groups  to  stop  the  loss  of  productive  farmland  and  promote  farming 
practices  that  lead  to  a  healthy  environment.  Basic  annual  membership  is 
$20.00. 

This  report  was  authored  by  Edward  Thompson  Jr.,  AFT's  director  of 
pubic  policy,  with  assistance  from  A.  Ann  Sorensen,  director  of  AFT's 
Center  for  Agriculmre  in  the  Environment,  and  Professors  John  Harlan 
and  Richard  Greene  of  the  Geography  Department,  Northern  Illinois 
University. 

This  report  was  made  possible  by  the  generous  support  of  Philip  Morris 
Companies/Kraft  General  Foods,  The  Ford  Foundation  and  the  members 
of  American  Farmland  Trust. 

For  more  information,  please  write  or  call: 

American  Farmland  Trust 
National  Office 
1920  N  Street,  NW 
Suite  400 

Washington,  D.C.  20036 
Tel:  (202)  659-5170 
Fax:  (202)  659-8339 
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Mr.  E.  Thompson.  In  any  event,  the  right  to  farm  laws  have  not 
succeeded  in  keeping  farmers  out  of  court  and  incurring  significant 
expense  and  downtime,  even  if  they  are  eventually  cleared  of 
wrongdoing. 

So  what  we  proposed  were  grievance  commissions  to  which 
claims  had  to  be  brought  before  they  could  be  taken  to  court.  The 
commissions  were  to  be  made  up  of  local  people  with  standing  in 
the  community,  some  making  their  living  in  agriculture,  some  with 
no  connection  to  it.  And  I  think  that  is  an  important  point  where 
agriculture  is  having  an  impact  beyond  the  farmgate. 

The  charge  to  these  commissions  was,  first,  to  try  to  resolve  and 
settle  disputes  and  only  then  to  render  judgments  that  could  be  re- 
viewed by  the  courts.  The  California  Farm  Bureau  was  especially 
interested  in  this  idea  and,  with  our  assistance,  drafted  a  model  or- 
dinance that  has  now  been  adopted  by  28  counties  in  a  State  where 
agriculture  and  urban  growth  have  an  increasingly  hard  time  coex- 
isting. 

Experience  with  actual  mediations  under  this  is  somewhat  lim- 
ited, and  we  are  trying  to  find  out  more  about  what  is  happening, 
and  we  will  be  happy  to  share  that  information  with  the  sub- 
committee when  we  do.  But,  meanwhile,  we  believe  that  this  ap- 
proach, which  has  also  been  adopted  as  part  of  the  Iowa's  medi- 
ation system  demonstrates  the  potential  we  believe  of  alternative 
dispute  resolution  in  these  environmental  issues. 

With  your  permission,  I  may  also  submit  an  article  of  mine  that 
was  published  on  these  grievance  commissions  for  your  consider- 
ation. 

In  conclusion,  I  would  like  to  add  a  caveat  that  not  all  disputes 
are  susceptible  to  mediation.  It  is  one  thing  to  compromise  on  time- 
tables and  management  practices,  but  another  to  weaken  environ- 
mental standards  themselves.  We  must  be  careful  not  to  do  so,  nor 
to  undermine  respect  for  the  rule  of  law,  while  we  seek  the  best 
way  for  farmers  to  live  up  to  those  standards. 

Again,  I  thank  you  for  the  opportunity  to  testify.  AFT  always 
stands  ready  to  help  the  committee  in  any  way  it  can  to  address 
some  of  these  issues  in  a  cooperative  way.  I  would  be  happy  to  en- 
tertain any  questions  you  may  have  at  the  end. 

[The  prepared  statement  of  Mr.  E.  Thompson  appears  at  the  con- 
clusion of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Thompson.  Next,  Mr.  Morrow. 

STATEMENT  OF  PETE  MORROW,  DIRECTOR,  SOUTHWEST 

FARM  ADVISORS 

Mr.  Morrow.  Thank  you,  Mr.  Chairman. 

My  name  is  Pete  Morrow.  I  am  director  of  the  Southwest  Farm 
Advisors  in  Phoenix,  Arizona.  We  have  advised  or  represented  over 
1,000  farmers  in  some  45  States  on  FmHA  problems  over  the  last 
5  years.  About  30  percent  of  our  clients  are  in  Texas.  Since  1989, 
I  have  participated  in  about  170  appeal  hearings  on  behalf  of  farm- 
ers in  23  States.  I  have  been  a  close  observer  of  that  system. 

My  mediation  experience  in  substance  is  limited  to  the  State  of 
Texas  where  I  have  had  substantial  experience  and  I  will  limit  my 
comments  to.  Mediation  works.  It  is  working  for  my  clients.  It  is 
cost-effective.  It  should  be  extended  to  cover  other  disputes  in  the 


64 

USDA.  You  have  received  extensive  testimony  on  that  today.  I  can 
only  echo  it  and  I  think  it  is  self-evident. 

In  my  brief  remarks — I  will  not  get  into  all  of  the  detail  in  my 
testimony  because  of  limits  of  time  and  focus  on  a  couple  of  things 
for  you — I  would  like  to  talk  about  appeals,  specifically  the  appeals 
amendment  that  you  have  proposed  and  which  should  be  passed. 

Congress  recognized  the  need  for  an  effective  and  independent 
appeals  process  for  FmHA  in  the  1987  Ag  Credit  Act.  There  is  still 
large  capacity  out  there  for  bad  decisionmaking  in  State  and  coun- 
ty offices  that  needs  to  be  corrected.  I  see  that  every  day  as  phone 
calls  come  into  rny  ofilce.  The  appeals  staff — the  national  appeals 
staff  that  was  established  in  1987 — started  out  to  be  independent, 
and  it  worked  that  way  for  about  2  years. 

If  you  look  at  the  legislative  history  and  the  implementing  regu- 
lations, it  was  supposed  to  be  independent.  The  national  appeals 
staff  director  was  supposed  to  have  the  administratively  final  word 
on  appeals.  For  2  years,  it  worked  in  the  face  of  very  strong  attacks 
by  the  agency  which  have  been  well-documented  at  hearings  in  this 
committee  where  I  testified  in  1991  and  on  the  Senate  side  as  well. 

There  were  attacks  on  hearing  officers'  integrity,  instances  of  re- 
fusal to  participate  in  hearings,  FmHA  personnel  stomping  out  of 
hearings,  ordering  appeals  officers  out  of  hearings,  refusal  to  imple- 
ment decisions  and  the  like.  For  the  most  part,  this  pressure  was 
accepted — deflected,  shall  I  say — by  the  initial  director,  Pamela  Dil- 
lon, she  insulated  in  effect  the  hearing  process  from  these  pres- 
sures. It  worked  quite  well  and  one  had  a  very  high  level  of  con- 
fidence in  it. 

After  a  couple  of  years,  she  was  forced  to  resign,  replaced  by  a 
program  staff  veteran.  Indeed  of  about  a  dozen  or  so  top  spots  both 
in  the  field  and  in  Washington,  all  but  one  are  held  by  former  pro- 
gram staff  personnel.  Changes  were  immediate.  Both  the  adminis- 
trator and  the  NAS  director  started  reminding  hearing  officers  of 
"remember  who  you  work  for.  We  are  all  part  of  the  FmHA  family," 
were  quotes  at  large  meetings. 

The  administration  assembled  a  task  force  dominated  by  his  pro- 
gram staff  people  and  imposed  changes  on  NAS,  which  is  directly 
contrary  to  law  and  regulation  in  my  view.  He  declared  administra- 
tive level  decisions  to  be  beyond  purview  of  the  appeal  staff.  He  is- 
sued instructions  on  how  to  decide  certain  cases.  Hearing  officers, 
incredibly,  were  instructed  not  to  base  decisions  on  statutes  or  reg- 
ulations, they  were  limited  to  instructions  and  NAS  and  policy 
guidance  from  the  administrator's  office. 

All  of  this  had  a  considerable  chilling  effect  on  the  system.  There 
were  many  hearing  officers  who  remained  independent  and  it  sim- 
ply was  water  off  the  proverbial  duck's  back.  Many  others,  how- 
ever, took  this  criticism  and  understood  the  inference  of  it  and 
began  to  tilt  decisions  in  favor  of  the  agency. 

I  am  pleased  that  the  current  administration  has  not  made  these 
kinds  of  overt  actions  over  the  last  year  and  we  have  had  kind  of 
a  hiatus  in  this  period  of  discussion  of  reorganization  where  the 
system  is  working  basically  OK.  The  point  of  this  testimony  is  not 
that  that  NAS  system  is  broken.  The  point  is  that,  left  to  its  own 
devices,  the  previous  administration,  with  the  previous  policies, 
would  have  effectively  neutered  it  in  time. 
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As  Mrs.  Vogel  referred  to,  the  system  prior  to  the  1987  Credit 
Act,  was  at  best  described  as  a  sham.  And  I  think,  ultimately,  the 
NAS  with  the  program  staff  attempting  to  control  it  would  have 
been  reduced  to  that  same  thing. 

I  don't  think  that  you  can  leave  it  up  to  any  agency  or  any  bu- 
reaucracy to  ensure  due  process.  I  don't  think  this  is  a  political 
issue  or  a  policy  issue  or  a  substantive  issue.  It's  an  issue  of  proce- 
dure and  of  procedural  due  process.  I  think  this  administration  is 
saying  all  the  right  things.  Certainly  Secretary  Espy  who  intro- 
duced a  similar  bill  in  1992  for  an  independent  appeals  stafT  is  in 
good  faith  on  this  issue  and  I  believe  that.  But,  I  don't  think  you 
can  leave  it  to  the  agency. 

This  bureaucracy  is  opposed  to  the  appeals  function.  They  don't 
want  it.  The  OGC  is  opposed  to  it.  The  previous  political  adminis- 
tration was  opposed  and  would  have  neutered  it.  The  current  politi- 
cal administration  has  no  reason  to  support  it.  They  are  good  peo- 
ple, they  have  good  ideas.  They  tend  to  make  fair  decisions  and  all 
of  that  is  true  and  I  believe  it. 

But  the  next  conclusion  is,  therefore,  we  don't  need  to  have  our 
decisions  challenged  and  have  an  effective  appeal  system.  Nobody 
has  said  that  but,  given  the  testimony,  on  a  completely  voluntary 
program  of  mediation,  voluntary  in  terms  of  adopting  any  agree- 
ment, I  can  almost  hear  that  same  type  of  testimony  in  a  year  or 
two  on  an  appeals  system  that  we  really  don't  need.  If  you  pass  the 
amendment  you  have  proposed,  I  think  it  is  extremely  important. 

The  reason  I  chose  this  forum  for  emphasis  is  that  I  think  the 
appeals  process  becomes  the  baseline  for  good  FmHA  decisionmak- 
ing and  for  resolutions  in  mediation.  The  simple  fact  is,  if  FmHA 
is  sitting  in  a  mediation  session  and  they  know  there  is  a  fair  and 
effective  appeals  process  on  top  of  it  if  they  don't  reach  an  agree- 
ment, they  are  not  going  to  hold  to  a  position  on  which  they  are 
clearly  going  to  get  reversed  on  appeal. 

If  you  have  that  baseline,  an  effective  appeal  system,  you  will 
have  fewer  appeals  and  more  cases  will  be  resolved  in  mediation. 
Until  a  year  ago  in  Texas,  I  did  not  mediate  to  resolve  disputes  for 
FmHA.  If  I  disagreed  with  the  agency  on  an  issue,  I  would  go 
straight  to  appeal.  They  would  come  to  the  mediation  and  not  play. 
That  is  all  changed.  I  had  one  appeal  in  the  Texas  last  year,  I  have 
15  open  cases  in  mediation  and  probably  run  a  couple  dozen  more 
through  in  that  period  of  time. 

One  buzz  word  you  hear,  even  from  as  far  away  from  Arizona, 
is  that  this  is  not  an  appropriate  topic  for  consideration,  it  is  really 
a  substantive  issue  that  should  be  taken  up  later.  I  think  it  is  a 
clear  organizational  issue.  Right  now,  you  have  one  credit  decision- 
making entity — FmHA — which  decisions  go  to  a  credit  mediation 
process,  which  decisions  then  potentially  go  to  a  credit  appeal  proc- 
ess, the  NAS. 

FmHA  and  the  NAS  are  going  to  disappear.  Whatever  is  going 
to  happen  here  on  the  Hill,  I  think  everybody  agrees  with  that.  You 
are  going  to  have  the  Farmer  Service  Agency  which  is  going  to 
have  a  whole  basket  of  programs,  credit,  commodity  programs;  and 
an  NAD  for  appeals  that  is  going  to  cover  that  same  basket  or  simi- 
lar basket  of  appeals.  It  makes  no  sense  to  me  that  you  have  be- 
tween that  decisionmaker  and  the  mandatory  dispute  resolution,  a 
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mediation  program  that  only  handles  one  kind  of  those  decisions. 
There  is  no  reason  to  say  that  a  dispute  over  yields,  for  example, 
can  go  to  mediation,  if  it  is  in  the  context  of  a  loan  decision,  but 
if  it  is  in  the  context  of  a  disaster  pa3rment,  it  can't  go  to  mediation, 
we  have  to  take  it  to  appeals. 

So  I  think  that,  viewed  in  that  context,  this  is  very  definitely  an 
organizational  issue,  and  I  would  urge  that  mediation  not  only  be 
retained  and  funded  for  credit,  but  that  it  be  expanded  to  other  is- 
sues as  well. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Morrow  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Morrow.  Next,  Mr.  Asbridge. 

STATEME^^^  of  TOM  ASBRIDGE,  NATIONAL  DIRECTOR, 
AMERICAN  AGRICULTURE  MOVEMENT,  INC. 

Mr.  Asbridge.  Thank  you,  Mr.  Chairman.  My  name  is  Tom 
Asbridge.  I  am  the  national  director  of  the  American  Agriculture 
Movement.  Our  organization  has  been  supportive  of  mediation 
since  its  inception  in  the  1987  Credit  Act.  However,  my  testimony 
here  this  morning  is  going  to  be  a  little  dissimilar  to  what  you  have 
heard.  In  calling  our  members  to  discuss  this  issue  and  finding  out 
what  they  really  thought  rather  than  what  should  be  public  state- 
ments, they  have  grave  misgivings  about  the  program  as  it  is  being 
administered  today. 

Most  of  those  concerns  flow  from  the  fact  that  we  don't  know  how 
many  real  farms  have  been  saved  by  this  program.  There  is  no 
credible  evidence.  What  we  hear  is  $3  to  $5  saved  for  every  $1  in- 
vested. Who  saved  the  money?  Of  what  benefit  was  it  to  the  com- 
munities if  the  people  who  are  subjected  to  mediation  were  subse- 
quently liquidated. 

I  can  give  you  a  case  in  point  in  North  Dakota  as  to  how  the  sys- 
tem works  in  the  field  because  I  have  been  in  the  field  for  nearly 
a  decade.  One  of  our  members  called  me  last  week  on  Easter  break. 
He  said  he  was  in  the  unfortunate  circumstance  of  being  foreclosed 
on  by  a  North  Dakota  institution.  And  he  had  gone  through  the 
first  mediation  process. 

So  I  asked  him  to  explain  what  happened.  He  said,  first,  his  me- 
diator told  him  he  was  in  terrible  shape  and  he  probably  should 
consider  liquidating.  I  said,  did  he  suggest  to  you  any  programs 
that  would  help  him.  Farmers  Home  Administration  programs, 
guarantee  loan  program.  Farmer  Mac  program.  He  said,  no.  As  a 
matter  of  fact,  he  told  me  none  of  those  would  be  available  to  him 
and  it  wouldn't  fit  his  circumstances. 

This  is  a  young  farmer,  highly  competent  with  a  young  family, 
the  type  of  farmer  that  the  community  needs.  Now,  if  that  is  the 
situation  nationwide,  this  program  needs  to  be  scrutinized  much 
more  closely  than  it  has  been.  No  one  will  dispute  the  need  for  me- 
diation. What  we  need  to  concentrate  on  is  the  results  of  mediation, 
the  real  results. 

As  I  understand,  the  original  intent  for  mediation  was  to  keep 
farmers  on  the  land.  If  it  is  a  vehicle  to  save  the  Government 
money  and  if  it  is  a  vehicle  to  save  private  enterprise  money,  the 
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banking  system  through  reduction  of  legal  fees,  then  how  can  we 
in  good  conscience  ask  the  taxpayer  to  fund  that  program? 

Our  organization  is  fully  supportive  of  the  mediation  and  fully 
realizes  the  absolute  necessity  of  a  mediation  program  that  works, 
and  I  would  not  in  any  fashion  challenge  the  integrity  of  the  par- 
ticipants in  the  mediation  service  nationwide.  I  think  they  are 
doing  what  they  are  instructed  to  do,  and  I  think  they  are  doing 
the  best  job  they  can  under  the  circumstances. 

But  what  I  think  we  need  to  concentrate  on  is  their  real  mission, 
and  if  we  have  lost  sight  of  that,  then  we  need  to  review  it  more 
closely,  and  if  we  have  lost  sight  of  the  mission,  then  our  organiza- 
tion cannot  support  the  expansion  of  this  into  very  complicated  is- 
sues which  the  ones  that  are  suggested  in  Congressman  Pomeroy's 
amendments  are.  I  am  fully  supportive  of  the  concept,  but  not  of 
the  administration  as  it  has  done  today. 

I  thank  you  for  the  opportunity  to  testify,  and  I  certainly  will  an- 
swer any  of  your  questions. 

[The  prepared  statement  of  Mr.  Asbridge  appears  at  the  conclu- 
sion of  the  hearing.] 

Mr.  Johnson.  Thank  you,  Mr.  Asbridge. 

Mr.  Thompson,  I  wonder  if  you  would  elaborate  a  bit,  and  there 
was  a  concern  raised  by  Mr.  Pomeroy  which  I  thought  was  a  very 
real  astute  one,  that  there  are  some  who  are  fearful  that  mediation 
is  a  means  of  making  an  end  run  or  watering  down  conservation 
standards  and  environmental  standards,  and  I  don't  think  that 
there  would  be  a  general  sentiment  on  this  committee,  but  cer- 
tainly on  other  committees  it  may  be. 

How  do  you  respond  to  that,  and  how  do  you  draw  a  line  between 
conservation  compliance  standards,  for  instance,  issues  which  may 
be  subject  to  mediation  and  those  which  are  not.  How  do  you  go 
about  doing  that? 

Mr.  E.  Thompson.  Well,  first  let  me  say  that  we  believe  that 
there  is  room  for  mediation  in  this  area.  We  are  probably  not  at 
one  end  of  the  spectrum  among  those  who  are  concerned  about 
this.  But  what  we  pick  up  is  a  concern  that  there  is  no  other  party 
at  the  table  as  it  were  here,  that  some  of  the  agencies  that  are 
charged  with  applying  conservation  compliance  haven't  done  the 
job  as  well  as  they  should  have. 

So  that  if  you  got  into  a  mediation  situation,  there  would  be  the 
producer  over  here  and  who  is  sitting  in  the  other  chair,  and  so  I 
think  that  is  at  least  one  question  that  the  committee  needs  to  ad- 
dress in  moving  this  into  that  area,  whether  it  is  conservation  com- 
pliance or  wetland  delineation  or  whatever.  I  think  the  broader 
public  needs  to  be  assured  that  they  are  adequately  being  rep- 
resented in  this  process  one  way  or  another. 

Mr.  Johnson.  Mr.  Morrow,  I  appreciate  your  raising  what  I 
think  is  a  very  real  issue  and  that  is  that  mediation  cannot  work 
as  effectively  as  it  ought  unless  there  is  in  fact  reform  of  the  appeal 
process  beyond  the  mediation,  that  one  works  with  the  other.  And 
that  fundamental  due  process  requires  that  one  agency  not  be  pros- 
ecutor, judge,  and  jury  all  rolled  into  one  with  the  kinds  of  com- 
plications that  entails.  And  that  is  really  a  comment  rather  than 
a  question,  but  I  appreciate  your  raising  that  fact. 
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Mediation,  the  function  of  mediation  is  not  to — well,  the  function 
of  mediation  is  as  an  alternative  to  litigation,  and  the  function  of 
neither  of  them  is  to  keep  every  farmer  on  the  land  regardless  of 
their  circumstances.  But  it  is  a  means  of  more  expeditiously  and 
less  expensively  seeing  to  it  that  both  sides — lender  and  borrower — 
both  are  treated  fairly  and  that  every  opportunity,  legal  oppor- 
tunity is  made  available  for  people  to  have  the  choice  of  staying  on 
the  land  if  they  possibly  can. 

Ms.  Long,  do  you  have  any  questions  of  this  panel? 

Ms.  Long.  I  don't  have  any  questions.  I  simply  thank  this  panel 
and,  particularly,  Susan  Bright  from  my  home  State  of  Indiana 
who  works  tirelessly  on  behalf  of  agriculture  and  the  family  farm- 
er. 

It  is  good  to  have  you  here  and  I  appreciate  your  testimony. 

Ms.  Bright.  Thank  you. 

Mr.  Johnson.  Which  brings  to  mind  one  question  I  did  have  for 
Ms.  Bright.  The  reason  Farm  Credit  System  may  not  participate  as 
willingly  as  you  would  like  in  your  particular  State  is  because  the 
State  of  Indiana  does  not  have  a  certified  mediation  program. 

Ms.  Bright.  No,  we  do.  Farm  Credit  is  just  not  mandated.  I 
mean,  it  is  a  voluntary  program  and  very  seldom  do  they  ever  re- 
spond to  an  invitation  to  come  to  the  table.  Sometimes,  if  they  are 
a  small  part  of  the  problem,  still  mediation  can  accomplish  some- 
thing, and  if  other  creditors  can  give  and  take  enough,  that  things 
can  be  worked  out.  But  when  Farm  Credit  is  a  major  creditor,  it 
is  really  important  that  they  be  there  and  we  have  not  seen  any 
success  from  that. 

Mr.  Johnson.  I  would  be  interested  if  that  lack  of  cooperation  is 
something  that  is  occurring  mostly  just  in  Indiana  or  whether  that 
is  across  the  board. 

Mr.  Klutts,  what  is  your  observation? 

Mr.  Klutts.  We  have,  in  Farmers  Union,  administered  this  pro- 
gram for  2  years  now.  At  the  outset,  we  saw  some  of  the  same 
skepticism  as  Ms.  Bright  has  indicated  here  in  that  the  Farm  Cred- 
it people  were  somewhat  reluctant  to  come  to  the  table.  You  know, 
this  is  a  voluntary  program  and  there  was  some  reluctance  on  the 
part  of  the  people  in  PCA  and  Federal  Land  Bank  and  some  of 
those  to  come  to  the  table. 

We  felt  in  Oklahoma  that  that  skepticism  could  have  been  due 
in  part  to  their  feeling  that  there  wasn't  the  neutrality  that  has  to 
be  there  and  you  have  to  prove  yourself,  I  guess  you  might  say. 
And  we  have  tried  to  do  that  with  Oklahoma  Farmers  Union  ad- 
ministering the  program,  those  lenders  might  have  been  inclined  to 
think  that  the  table  might  be  tipped  in  favor  of  the  farmers.  And 
so  we  have  worked  very  hard  to  demonstrate  and  to  build  that 
level  of  confidence  within  the  lenders,  to  show  that  there  is  that 
neutrality  that  needs  to  be  there. 

And  in  recent  months,  the  last  year,  we  have  seen  much  better 
cooperation  out  of  the  Farm  Credit  people,  but  I  think  it  depends 
on  who  administers  the  program,  and  administered  in  the  right 
kind  of  way,  to  build  that  level  of  confidence  in  both  the  borrowers 
from  that  side  and  in  the  lenders  as  well,  so  that  they  know  there 
is  that  level  of  neutrality  that  has  to  be  there  so  that  when  they 
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come  to  table,  they  are  going  to  be  treated  in  a  fair  and  equitable 
kind  of  way. 

Mr.  Johnson.  And  that  is  important,  even  though  we  are  talking 
about  mediation  and  not  arbitration. 

Obviously,  even  if  it  was  tilted,  the  lender  has  the  option  of  going 
on  to  a  more  formal  appellate  process? 

Mr.  Klutts.  Absolutely. 

Mr.  Johnson.  Any  other  comment  on  the  FCS  from  this  panel? 

Mr.  ASBRIDGE.  Mr.  Chairman,  that  has  been  true  in  North  Da- 
kota, I  believe,  most.  I  think  Oklahoma's  experience  is  unique, 
probably  because  of  Farmers  Union  involvement.  The  experiences 
that  Mr.  Morrow  indicated  are  probably  mostly  due  to  George  Ellis, 
who  is  the  Administrator  of  Farmers  Home  Administration  in 
Texas,  which  has  made  a  significant  difference  in  the  outcome  of 
a  lot  of  difficulties. 

My  concerns  about  the  whole  program  maybe  lie  in  a  somewhat 
different  vein.  We  now  have  a  program  in  place  that  the  commu- 
nities have  come  to  believe  has  resolved  most  of  the  problems.  If 
in  fact  they  have  only  masked  problems  and  assisted  in  liquidation 
of  agriculture,  then  we  have  placed  a  false  hope  in  communities. 
Our  churches  are  no  longer  as  tightly  involved  because  they  believe 
someone  else  is  taking  this  job  on. 

I  am  not  here  to  bash  the  programs,  I  am  here  to  call  attention 
to  the  fact  that  what  we  might  need  is  a  careful  review  of  the  goals 
that  are  being  sought  after  here  for  the  successful  administration 
of  these  types  of  programs. 

Thank  you,  Mr.  Johnson. 

Mr.  Johnson.  I  would  agree  that  part  of  the  oversight  obligation 
of  this  subcommittee  and  USDA  itself  is  to  make  sure  that  we  do 
document  as  best  we  can  the  effectiveness  and  the  failings  of  any 
program  that  we  oversee,  and  I  think  that  is  a  good  point. 

I  want  to  thank  the  members  of  this  panel  for  your  patience  in 
part  for  your  willingness  to  come  here  and  share  your  points  of 
view.  You  have  very  close  contact  with  the  producers  in  the  field 
and  with  the  lenders  themselves,  and  your  insights  are  very  helpful 
to  this  subcommittee. 

We  will  be  working  on  this  issue  in  this  subcommittee  and  work- 
ing with  Chairman  de  la  Garza  in  the  full  committee  as  the  year 
goes  on,  and  I  think  the  testimony  from  all  of  the  panels  here  was 
very  helpful  for  me. 

There  being  no  further  questions  or  comments,  obviously,  from 
other  members  of  the  subcommittee,  this  hearing  is  adjourned. 

[Whereupon,  at  1:05  p.m.,  the  subcommittee  was  adjourned,  to 
reconvene  subject  to  the  call  of  the  Chair.] 

[Material  submitted  for  inclusion  in  the  record  follows:] 
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Opening  Statement  of 

Congressman  Earl  Pomeroy 

before  Chairman  Tim  Johnson  of  the 

Environment,  Credit  and  Rural  Development  Subcommittee 

of  the  House  Agriculture  Committee 

April  12,  1994 

Mr.  Chairman,  I  want  to  thank  you  for  holding  today's 
hearing  on  the  subject  of  state  mediation  programs.   I  also  want 
to  thank  you  for  allowing  me  not  only  to  participate  as  a  member 
of  this  subcommittee,  but  also  give  opening  remarks  on  a  bill  I 
recently  introduced,  the  Agricultural  Mediation  Improvement  Act 
of  1994. 

Mr.  Chairman  and  members  of  the  committee,  I  believe 
Congress  should  preserve  programs  that  work.   Second,  I  believe 
we  should  learn  from  effective  programs  and  apply  those  lessons 
in  ways  that  further  benefit  our  constituents.   The  USDA 
certified  state  mediation  programs  are  a  classic  example. 

I  first  learned  of  the  mediation  programs  in  my  home  state 
of  North  Dakota.   North  Dakota  Commissioner  of  Agriculture  Sarah 
Vogel  is  here  with  me  today  to  give  us  a  brief  lesson  in 
institutional  history.   Many  members  of  this  subcommittee,  like 
myself,  are  new  to  Congress.   We  were  not  here  during  the  pre- 
mediation  days,  and  Commissioner  Vogel  is  intimately  familiar 
with  the  lives  of  producers  dealing  with  financial  distress  in 
the  early  1980s. 

Mediation  has  drawn  support  from  farm  creditors  as  well  as 
rural  borrowers.   For  the  creditor,  the  track  record  is  clear  -- 
the  producer  continues  to  make  payments.   For  the  Farmer, 
mediation  has  often  helped  them  stay  on  the  farm  --  actively 
farming  --  while  providing  a  more  informal  and  less 
confrontational  way  to  settle  tough  issues.   For  the  government 
and  ultimately,  taxpayers,  each  dollar  spent  on  mediation  results 
in  a  $3  -  5  net  return  to  the  federal  government. 

As  we  have  learned  through  our  work  with  this  committee  and 
most  recently  in  our  work  on  reorganization  of  USDA,  farmers  now 
face  an  dizzying  array  of  regulations  that  affect  agricultural 
production  --  from  wetlands  determinations  to  farm  program 
compliance  and  pesticide  record  keeping  requirements.   The 
Agriculture  Mediation  Improvement  Act  of  1994  permits  state 
mediation  programs  to  continue  to  serve  producers  by  allowing  the 
programs  to  assist  in  resolving  other  types  of  disputes  with  the 
United  States  Department  of  Agriculture. 

One  final  point,  Mr.  Chairman,  before  I  let  the  real  experts 
talk  about  this  program.  We  have  all  read  the  articles,  received 
the  letters  from  our  constituents,  and  worried  about  delinquent 
Farmer's  Home  loans.  As  Jo  Anne  Prust  will  testify  to  later  this 
morning,  mediation  has  helped  stabilize  FmHA  delinquency  rates  in 
every  state  with  a  mediation  program.   Compare  an  average 


71 


delinquency  rates  in  states  with  USDA-certif ied  programs  of 
19.24%  to  states  without  mediation  at  a  29.43%  delinquency  rate. 

These  quantifiable  results  should  vividly  demonstrate  to  the 
policy  makers  on  this  committee  that  mediation  works.   Mediation 
works  on  the  local  level.   It  works  without  hostility.   It 
preserves  and  improves  the  relationships  between  USDA  and 
producers.   At  a  time  when  we  are  reorganizing  the  Department 
from  top  to  bottom,  I  cannot  think  of  a  better  time  to  provide 
neutral,  third  party  mediators  to  assist  in  resolving  the 
disputes  we  know  are  in  the  offing.   I  thank  you  and  the 
committee  for  your  attention  and  dedication  to  assisting  the 
producers  of  America  to  deal  with  regulatory  burdens. 

It  is  now  my  pleasure  to  introduce  to  you  North  Dakota 
Commissioner  of  Agriculture  Sarah  Vogel . 
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Testimony 

of 

Sarah  Vogel 

North  Dakota  Commissioner  of  Agriculture 


Good  morning.  Chairman  Johnson  and  members  of  the  House  Subcommittee  on 
Environment,  Credit  and  Rural  Development. 

For  the  record,  I  am  Sarah  Vogel,  North  Dakota  Commissioner  of  Agriculture. 

Congressman  Earl  Pomeroy  of  North  Dakota  has  introduced  House  Resolution 
4153,  the  Agricultural  Mediation  Improvement  Act  of  1994.  I  believe  passage  of 
this  resolution  will  help  ensure  fairness  in  the  federal  government's  dealing  with 
family  farmers  and  ranchers. 

Three  months  ago,  I  testified  before  a  House  Agriculture  Subcommittee  on 
Department  Operations  and  Nutrition  on  the  subject  of  USDA  reorganization.  At 
that  time,  I  made  two  principal  points:  the  need  to  include  a  uniform, 
independent  appeals  system  within  USDA,  and  the  need  to  reduce  the  paperwork 
burdens  on  farmers  and  agency  personnel. 

In  that  testimony,  I  argued  that  reorganization  of  USDA  needs  to  include  an 
independent  appeals  division  and  that  mediation  ought  to  be  a  condition 
precedent  to  the  formal  appeals  process.  Before  I  talk  about  mediation,  it  might 
be  helpful  to  first  discuss  the  need  for  a  national  appeals  division;  then  discuss 
its  relationship  to  and  the  need  for  mediation. 

Farmers  want  an  independent,  fair  process  for  appeals.    At  meetings  I  have 
attended  throughout  the  past  years,  it  is  one  issue  on  which  there  is  imanimity. 
Unanimity  by  farmers?  Yes!    This  is  because  although  a  few  did  not  initially 
support  it,  as  soon  as  they  understood  the  concept  of  the  bill  they  became  firm 
supporters. 

Fanners  call  my  office  often  to  tell  me  about  some  problem  they  may  have  with 
ASCS,  FmHA,  SCS,  or  other  agencies.    Often,  their  problems  entail  detailed 
knowledge  of  complex  rules  and  may  mean  severe  economic  hardship.    The 
farmer  has  enough  problems;  the  last  thing  the  farmer  needs  is  to  feel  that  the 
appeals  system  is  stacked  against  him. 

I  have  worked  on  the  issue  of  fair  appeals  for  more  years  than  I  care  to 
remember.    In  the  early  eighties,  I  represented  many  farmers  in  FmHA  appeals 
which  were  then  grotesquely  unfair.    Some  of  the  constitutional  due  process 
problems  were  addressed  in  my  national  class  action  lawsuit,  Coleman  v.  Block. 
562  F.  Supp.  1353  (D.N.D.  1983),  100  F.R.D.  705  (D.N.D.  1983),  580  F.  Supp. 
192  (D.N.D.  1983),  580  F.  Supp.  194,  210-211  (D.N.D.  1984). 
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Due  to  resistance  by  the  agency  to  fair  appeals.  Congress  had  to  pass  a  law  in 
1985  (Pub.  L.  No.  99-198  §1313,  1985  U.S.  Code  Cong.  &  Admin.  News  (99 
Stat.),  1354,  1525-26).     Again,  the  agency  resisted  and  Congress  adopted  the 
1987  Agricultural  Credit  Act.    This  Act  created  an  independent  hearing  system, 
reporting  directly  to  the  head  of  FmHA.    It  worked  well  for  a  while,  until  the 
independent  hearing  officers  displayed  true  independence  and  the  head  of  the 
appeals  section,  Pam  Dillon,  was  pushed  out  in  the  spring  of  1991. 

At  the  present  time,  I  have  full  confidence  in  Secretary  Espy,  Mike  Durm,  and 
other  new  heads  of  USDA  agencies.    I  believe  they  intend  to  comply  with  the 
National  Appeals  Division,  but  I  do  not  think  good  intentions  are  enough.    I 
caimot  stress  strongly  enough  the  need  to  establish  in  the  law  the  specific 
structure  and  procedures  of  the  appeals  process.    It  is  not  enough  to  issue 
regulations  as  they  can  be  obliterated  by  the  next  administration. 

We  need  to  ensure  a  fair,  objective  appeals  system  for  generations  to  come,  not 
only  for  the  obvious  reasons,  but  also  to  serve  as  a  backdrop  against  which 
mediation  will  be  most  effective. 

In  fact,  in  my  opinion,  a  reorganized  USDA  should  guarantee  availability  and 
participation  in  mediation  by  all  USDA  agencies  before  the  appeals  process. 

As  a  less  formal  method  of  resolving  disputes,  mediation  has  a  number  of 
advantages  over  formal  appeals  and  litigation:    It  is  usually  faster  and  less 
expensive.    It  tends  to  repair  and  build  relationships  between  agencies  and  the 
farmers  served  by  the  agencies  because  it  emphasizes  win-win,  face  saving 
solutions  for  the  parties.    As  a  result,  the  parties  tend  to  have  higher  levels  of 
satisfaction  with  the  outcomes. 

My  office  administers  a  USDA  certified  mediation  program  dealing  with  farm 
credit  disputes.    In  two-thirds  of  all  cases  mediated,  we  reach  agreement- 
agreement  that  negates  the  need  for  fiirther  appeals  or  litigation.    Other  USDA 
certified  states  report  agreement  rates  ranging  from  50%  to  80%,  and  even 
higher.  The  success  of  mediation  has  been  well  documented  and  is  indeed 
remarkable.    Many,  if  not  most,  of  these  cases  resulted  from  situations  where 
creditors  claimed  to  have  done  everything  in  their  power  to  resolve  the  problem, 
and  offered  mediation  as  a  last  ditch  effort  before  foreclosure. 

Mediation,  quite  simply,  is  a  process  that  works.    It  ought  to  be  a  condition 
precedent  to  any  appeals  system. 
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As  I  mentioned  earlier,  I  filed  a  lawsuit  against  the  federal  government  1 1  years 
ago  to  prevent  foreclosure  of  farms  by  the  Farmers  Home  Administration.  That 
lawsuit  -  Coleman  versus  Block  -  eventually  resulted  in  injunctions  that  stopped 
78,000  unlawful  government  farm  foreclosures  and  prevented  unlawful 
government  seizure  of  $1.5  billion  in  cash  farm  income. 

Suing  the  federal  govermnent  is  hell  for  everyone.  It  is  expensive  and  time 
consuming.  In  fact,  while  Coleman  v.  Block  was  making  its  way  through  the 
courts,  many  farmers  who  would  have  benefitted  fi^om  it  went  under.  Few,  if 
any,  farmers  today  can  afford  such  litigation,  and  I  know  of  no  lawyers  willing 
to  take  it  on. 

But  for  the  past  five  years  in  North  Dakota,  we  have  had  something  better  than 
litigation  or  the  threat  of  lawsuits.  We  have  had  low-cost  and  fair  mediation 
provided  by  the  North  Dakota  Agricultural  Mediation  Service. 

Mediation  has  saved  hundreds,  even  thousands  of  North  Dakota  family  farmers 
fi-om  going  under.  And  I  am  not  exaggerating  when  I  say  it  has  saved  lives.  I 
am  convinced  it  has  prevented  farm  suicides  and  has  prevented  an  atmosphere 
conducive  to  violence. 

Mediation  is  very  cost  effective.  FmHA  estimates  that  mediation  returns  S3  to 
$5    for  every  dollar  spent  on  the  program. 

Mediation  is  efficient.  It  often  resolves  problems  in  a  month  or  two,  compared 
to  formal  appeals  or  litigation  that  can  last  for  years. 

As  a  state  legislator  and  as  state  insurance  commissioner.  Earl  Pomeroy  saw 
the  success  of  mediation,  and  now  as  a  Congressman,  he  has  taken  action  to 
expand  the  scope  of  this  vital  resource.  His  resolution  will  provide  for  mediation 
services  where  conflict  exists  between  farmers  and  their  government  in  such 
matters  as  wetlands  determinations,  farm  program  and  conservation  program 
compliance,  rural  water  loan  programs,  grazing  on  national  lands  and  pesticides. 

I  believe  that  the  overwhelming  success  mediation  has  had  in  the  area  of  farm 
lending  will  be  repeated  if  it  is  used  in  other  areas  of  potential  dispute.  It  will 
save  money,  and  it  will  ensure  family  farmers  and  ranchers  a  fair  shake  in  their 
dealings  with  the  federal  goverrmient. 
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STATEMENT  BY  DALLAS  SMITH 

DEPUTY  UNDER  SECRETARY  INTERNATIONAL  AFFAIRS 

AND  COMMODITY  PROGRAMS 

UNITED  STATES  DEPARTMENT  OF  AGRICULTURE 

Before  the 

Subcommittee  on  Environment,  Credit,  and  Rural  Development 

Agriculture  Committee 

U.S.  House  of  Representatives 

April  12,  1994 

Good  morning,  Mr.  Chairman,  and  Members  of  the  Subcommittee. 
My  name  is  Dallas  Smith,  and  I  am  the  Deputy  Under  Secretary  for 
International  Affairs  and  Commodity  Programs  at  the  U.S. 
Department  of  Agriculture.   I  am  here  this  morning  to  outline 
USDA's  position  regarding  H.R.  4153,  which  would  amend  the 
Agricultural  Credit  Act  of  1987  to  expand  the  use  of  mediation  in 
agricultural  disputes.   USDA  believes  that  there  is  a  role  for 
mediation  and  other  forms  of  alternative  dispute  resolution  in 
resolving  agricultural  disputes.   However,  as  I  will  explain 
shortly,  USDA  recommends  that  H.R.  4153  not  be  enacted. 

Since  the  Agricultural  Credit  Act  of  1987  was  enacted,  the 
Department,  through  the  Farmers  Home  Administration,  has  been 
responsible  for  certifying  and  providing  matching  grants  to  state 
agricultural  mediation  programs  in  as  many  as  2  0  states.   The 
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mediation  programs  enable  distressed  farmers,  FmHA,  and  other 
government  and  private  creditors  to  discuss  their  problems  with 
the  assistance  of  a  trained  mediator,  and  attempt  to  resolve  loan 
default  issues  to  all  parties'  satisfaction,  hopefully  avoiding 
foreclosure  or  bankruptcy  proceedings.   From  all  indications, 
this  program  has  succeeded  in  producing  "win  win"  resolutions  for 
farmers  and  creditors  alike.   Lou  Anne  Kling  of  FmHA  will  speak 
more  about  the  success  of  the  mediation  program  in  a  few  moments. 

Under  current  legislation,  state  mediation  programs 
certified  by  FmHA  are  authorized  to  provide  mediation  services  in 
connection  with  agricultural  credit  disputes.   These  types  of 
disputes  are  particularly  well  suited  for  mediation.   There  are 
rarely  complicated  legal  issues  involved,  and  indebtedness  is 
generally  admitted.   The  issues  involved  are  generally 
straightforward,  involving  amounts  of  moneys  owed,  available 
sources  of  repayment,  and  potential  payment  plans.   Lenders  are 
already  used  to  negotiating  repayment  terms  with  borrowers,  and  a 
mediator  can  enhance  negotiations  by  bringing  additional  creative 
settlement  options  to  the  table  and  keeping  personalities  out  of 
the  conflict. 

USDA  has  used,  and  continues  to  use,  mediation  and  related 
dispute  resolution  techniques  in  areas  other  than  farm  credit. 
Over  the  years,  the  Forest  Service  has  used  mediation  to  resolve 
disputes  over  land  use  allocation.   From  1990  to  1992,  the  Animal 
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and  Plant  Health  Inspection  Service  utilized  the  services  of  a 
mediator  in  a  "negotiated  rulemaking"  process  designed  to  produce 
a  regulation  that  would  control  the  spread  of  scrapie,  a  disease 
of  sheep  and  goats.   During  the  rulemaking,  a  committee  of 
interested  parties,  with  the  mediator's  assistance,  reached 
consensus  on  the  contents  of  a  regulation.   The  final  regulation 
was  published  in  July  1992,  and  has  not  been  challenged  in  court. 
Over  the  past  several  months,  USDA  has  been  using  an  innovative 
process,  which  combines  mediation  and  early  neutral  evaluation, 
to  attempt  to  achieve  early  resolution  of  EEO  complaints.   That 
process  was  begun  on  a  pilot  basis,  and  an  evaluation  has  been 
undertaken  to  see  whether  that  process  should  be  made  permanent. 
In  addition,  USDA's  Dispute  Resolution  Specialist,  responsible 
for  implementing  the  Administrative  Dispute  Resolution  Act  at 
USDA,  is  providing  education  throughout  USDA  on  alternative 
dispute  resolution,  and  assisting  managers  in  identifying 
potential  uses  of  all  ADR  techniques,  including  mediation,  mini- 
trials,  early  neutral  evaluation,  and  arbitration. 

H.R.  4153  establishes  a  policy  of  expanding  the  role  of  the 
certified  state  mediation  programs  beyond  agricultural  credit 
disputes,  into  disputes  involving  other  agricultural  loan  issues, 
wetlands  determinations,  farm  program  compliance,  including 
conservation  programs,  rural  water  loan  programs,  grazing, 
pesticides,  and  such  other  agricultural  issues  under  the 
jurisdiction  of  the  Department  as  the  Secretary  considers 
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appropriate.   USDA  believes  that  before  a  commitment  is  made  to 
using  mediation  on  such  a  broad  scale,  USDA  program  officials  and 
ADR  experts,  need  to  take  a  closer  look  at  whether  mediation  is 
appropriate  in  each  of  these  areas,  and,  where  mediation  is 
appropriate,  how  mediation  can  most  effectively  be  introduced. 
There  are  disputes  in  which  mediation  is  not  appropriate.   For 
example,  issues  may  be  non-negotiable  because  of  legal 
reguirements.   In  other  cases,  the  need  for  precedent  or 
important  policy  considerations  would  make  mediation 
inappropriate  under  the  criteria  stated  in  the  Administrative 
Dispute  Resolution  Act.   In  still  other  cases,  a  different  ADR 
technigue,  such  as  mini-trials  or  arbitration,  might  be  more 
appropriate. 

There  is  no  guestion  that  using  processes  such  as  mediation 
to  achieve  mutually  satisfactory  resolutions  early  in  the  life  of 
a  dispute  and  at  a  lower  cost  than  litigation  makes  good  sense. 
USDA  believes,  however,  that  without  its  full  participation  in 
the  process  of  deciding  when  and  how  to  expand  the  use  of 
mediation,  there  is  a  risk  that  mediation  will  be  used  in  areas 
of  conflict  for  which  mediation  is  ill  suited.   If  USDA  can 
ensure  that  disputes  go  to  mediation  only  when  appropriate,  and 
when  its  legitimate  interests  are  not  prejudiced,  USDA  could 
support  the  idea  of  authorizing  state  mediation  programs  to 
expand  the  mediation  services  they  offer  beyond  agricultural 
credit  disputes. 
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USDA's  present  commitment  to  handling  disputes  in  innovative 
and  cooperative  ways  is  evident  from  a  recently  established  joint 
endeavor  between  two  USDA  agencies,  the  Agricultural 
Stabilization  and  Conservation  Service  and  the  Soil  Conservation 
Service.   A  team  of  individuals  from  ASCS  and  SCS  is  developing  a 
process  that  emphasizes  cooperation  among  personnel  at  the  county 
level,  and  provides  better  information  to  farmers.   Under  this 
process,  local  ASCS  and  SCS  personnel  would  offer  to  meet 
informally  with  farmers  at  the  beginning  stages  of  a  dispute,  and 
attempt  to  promote  better  communication  and  understanding.   USDA 
fully  expects  this  improved  process  to  prevent  many  disputes  from 
escalating  and  entering  the  ASCS  and  SCS  appeal  systems,  thereby 
avoiding  much  misunderstanding,  heartache,  and  expense  on  the 
part  of  farmers,  as  well  as  the  associated  expenses  incurred  by 
the  agencies.   For  those  disputes  that  do  enter  the  formal 
appeals  process,  the  National  Appeals  Division  which  would  be 
authorized  by  the  Department's  reorganization  bill  is  yet  another 
example  of  the  Department's  commitment  to  providing  fair  dispute 
resolution  processes  to  farmers  and  others  conducting  business 
with  USDA. 

USDA  intends  to  expand  the  use  of  mediation  and  ADR 
generally  in  a  deliberative  manner.   However,  the  proposed 
legislation  is  not  needed  to  do  so;  the  Administrative  Dispute 
Resolution  Act  already  provides  the  statutory  authority  to 
implement  broad-scale  ADR  programs.   By  establishing  pilot 
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projects  in  areas  considered  most  appropriate  for  ADR,  USDA  can 
learn  from  experience,  while  gradually  making  both  government  and 
private  parties  more  comfortable  with  new  approaches  to  conflict 
resolution.   After  some  experience,  we  would  be  willing  to  make 
recommendations  to  this  Subcommittee  on  areas  into  which 
mediation  should  be  expanded. 

As  a  final  note,  I  should  point  out  that  the  federal 
assistance  was  initially  provided  to  help  reduce  the  backlog  of 
cases  resulting  from  the  farm  credit  crisis  of  the  1980's.   Now 
that  the  backlog  has  been  reduced,  those  programs  can  continue 
using  state  funding  as  the  state's  determine.   The  assumption  is 
that  those  programs  will  continue  using  state  funding.   In  any 
event,  USDA  will  continue  in  its  certification  role,  and  will 
participate  as  a  party  in  mediations  whenever  appropriate. 

Thank  you,  Mr.  Chairman,  for  giving  us  this  opportunity  to 
appear  before  the  Subcommittee.   I  would  now  like  to  introduce 
Lou  Anne  Kling. 
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LOU  ANNE  KLING 

ASSISTANT  ADMINISTRATOR  FOR  FARMER  PROGRAMS 

FARMERS  HOME  ADMINISTRATION 

UNITED  STATES  DEPARTMENT  OF  AGRICULTURE 

Before  the 

SUBCOMMITTEE  ON  ENVIRONMENT,  CREDIT,  AND  RURAL  DEVELOPMENT 

HOUSE  COMMITTEE  ON  AGRICULTURE 

April  12,  1994 

Good  morning,  Mr.  Chairman,  and  Members  of  the  Committee. 
For  the  record,  I  am  Lou  Anne  Kling,  the  Acting  Assistant 
Administrator  for  Farmer  Programs  of  the  Farmers  Home 
Administration  (FmHA) .   Before  Secretary  Espy  appointed  me  State 
Director  for  the  FmHA  in  Minnesota  last  year,  I  worked  for  many 
years  with  individual  farmers  and  with  farm  organizations  on 
efforts  to  solve  financial  problems.    I  want  to  thank  you  for 
this  opportunity  to  be  here  today. 

For  me,  mediation  has  long  been  a  favorite  method  of 
resolving  many  of  those  problems.   As  some  of  us  believed  at  the 
time,  mediation  has  proven  to  be  a  solid  success  in  dealing  with 
problems  resulting  from  the  economic  crisis  in  agriculture  during 
the  1980's. 
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Simply  stated,  mediation  has  restored  failed  communications 
between  numerous  farmers  and  their  lenders,  and,  in  doing  so,  it 
has  helped  many  economically  stressed  farmers  stay  in  business. 

As  Deputy  Under  Secretary  Dallas  Smith  has  explained, 
however,  the  Administration  recommends  that  H.R.  4153  not  be 
enacted. 

Background 

Title  V  of  the  Agricultural  Credit  Act  of  1987,  signed  into 
law  on  January  6,  1988,  authorized  the  Secretary  of  Agriculture 
to  help  States  develop  USDA-certif led  state  mediation  programs. 
The  Secretary  delegated  this  authority  to  the  FmHA  administrator. 

In  addition,  the  Act  required  FmHA  to  participate  in 
mediation  in  certified  States  and  to  provide  a  system  for  FmHA 
borrowers  in  noncertified  States  to  have  access  to  a  voluntary 
meeting  of  creditors.   To  be  certified,  a  State  must: 

•  Provide  mediation  services  to  producers  and  their  creditors 
that,  if  decisions  are  reached,  result  in  mutually  agreeable 
decisions  between  parties  under  an  agricultural  loan  mediation 
program . 

•  Provide  for  the  training  of  mediators. 

•  Provide  that  mediation  sessions  shall  be  confidential. 
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•    Ensure  that  all  lenders  and  borrowers  of  agricultural  loans 
receive  adequate  notification  of  the  mediation  program. 

In  addition,  the  program  must  be  authorized  or  administered 
by  an  agency  of  the  State  government  or  by  the  Governor  of  the 
State. 

The  1987  Act  authorized  funding  of  $7.5  million  a  year  for 
the  fiscal  years  1988  through  1991,  with  matching  grants  to  the 
States  limited  to  $500,000  or  50  percent  of  the  cost  of  a  State's 
program,  whichever  was  the  lesser.    The  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990  extended  this  authority 
through  1995,  and  the  Agricultural  Credit  Improvement  Act  of  1992 
increased  the  percentage  of  grant  to  70  percent  from  50  percent. 

Actual  appropriations  have  amounted  to  $3  million  a  year. 
Obligations  since  the  inception  of  the  program  have  totaled  $17.5 
million  for  the  20  States  that  have  participated.   They  are 
Alabama,  Arizona,  Arkansas,  Indiana,  Iowa,  Kansas,  Minnesota, 
Mississippi,  Montana,  Nebraska,  New  Mexico,  Nevada,  North  Dakota, 
Oklahoma,  Oregon,  South  Dakota,  Texas,  Utah,  Wisconsin,  and 
Wyoming . 

Mississippi  and  Montana  withdrew  from  the  program  in  1991 
and  1992,  respectively,  because  of  their  State  budget 
constraints. 
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Positive  Results 

Although  much  of  our  evidence  is  anecdotal,  those  of  us  who 
have  been  involved  in  this  mediation  program  generally  agree  that 
it  has  been  successful  from  all  viewpoints.   The  one  detailed' 
study  that  we  know  about  agrees . 

Members  of  the  Department  of  Agricultural  Economics  at  Texas 
Tech  University  found  that  voluntary  agreements  of  credit 
disputes  had  almost  a  4.5  to  1  benefit-cost  ratio  when  compared 
to  litigation.  ^ 

Their  report  states,  and  I  quote:   "...it  is  generally 
accepted  that  mediation  usually  allows  a  dispute  to  be  resolved 
more  rapidly  than  litigation.   Likewise,  the  mediation  process  is 
usually  a  less-expensive  method  for  resolving  disputes  than  the 
litigation  process.   Perhaps  more  importantly,  the  mediation 
process  is  better  suited  for  resolving  disputes  without 
destroying  the  relationship  between  the  disputants."   End  quote. 

In  the  seven  years  that  the  program  has  been  in  operation, 
using  the  Texas  Tech  study  as  a  baseline,  the  $17.5  million  in 
total  Federal  obligations  have  returned  benefits  amounting  to 
about  $78.5  million  in  the  20  States,  compared  to  litigation. 
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As  you,  yourself,  have  noted,  Mr.  Chairman,  Vice  President 
Gore,  in  his  Report  to  the  National  Performance  Review,  spoke 
favorably  of  the  program  as  saving  money  and  actually  avoiding 
foreclosure  on  farm  families.   "This  type  of  innovation  should 
spread  faster  and  further  across  the  Federal  Government,"   he 
said. 

Wide  Acceptance 

We  are  finding  that  the  mediation  program  continues  to  gain 
acceptance  with  other  governmental  agencies  and  the  farming 
population  as  it  becomes  better  known.   Some  points  of  interest: 

•  Iowa,  Kansas,  Minnesota,  Nebraska,  North  Dakota,  and  South 
Dakota  --  all  States  with  USDA-certif ied  mediation  programs  -- 
have  worked  with  the  U.S.  Department  of  Labor  in  helping 
dislocated  farmers  and  ranchers . 

Much  of  the  agencies'  work  consisted  of  job  counseling, 
mental  health,  financial  and  legal  consulting  and  other  steps 
designed  to  help  farmers  make  the  transition  from  agriculture  to 
other  occupations. 

•  The  Internal  Revenue  Service's  regional  office  in  Wisconsin 
participates  in  all  FmHA  mediation  cases  when  requested. 

•  FmHA  was  invited  to  share  its  experiences  at  the  American 
Agricultural  Law  Association's  annual  meeting. 

•  FmHA  was  invited  to  submit  a  paper  on  mediation  by  the 
Nebraska  Law  Review. 
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strong  Points 

Obviously,  there  must  be  reasons  for  such  widespread 
acceptance  of  mediation.   I  would  like  to  discuss  briefly  how  it 
works,  and  why  we  think  it  works. 

When  a  borrower  and  lender  cannot  agree  on  a  settlement  of 
their  differences,  a  third  party  often  can  help  create  a  fresh 
start . 

Typically,  a  mediator  does  not  hold  evidentiary  hearings  as 

in  arbitration.   The  parties  are  invited  to  come  to  the  mediation 
< 

conference  prepared  with  all  of  the  evidence  and  documentation 
they  feel  will  be  necessary  to  discuss  their  respective  cases. 

The  mediator  gathers  facts,  clarifies  discrepancies,  acts  as 
a  neutral  third  party,  and  assists  the  borrower  and  creditor  in 
exploring  alternatives  that  they  might  not  have  considered  on 
their  own.   The  mediator's  goals  are  to: 

•  Make  sure  all  parties  explore  all  options  to  keep  the  family 
in  farming. 

•  Work  with  the  farmer  and  the  creditors  to  develop  a  plan 
that  will  benefit  the  borrower  and  the  creditors. 

•  Make  the  process  of  debt  reorganization  more  cost  efficient 
by  reaching  an  agreement  that  can  reduce  the  number  and  length  of 
reviews  and  appeals. 


87 


FmHA  and  other  USDA  representatives  try  to  set  a 
constructive  tone  in  mediation  and  encourage  others  to  do  the 
same.   If  a  loan  made  by  FmHA  becomes  delinquent,  the  agency  will 
notify  the  borrowers  and  inform  them  that  they  have  the  right  to 
request  mediation  services. 

FmHA  uses  the  services  of  the  Federal  Mediation  and 
Conciliation  Service  to  provide  training  and  mediation  assistance 
in  States  that  do  not  have  a  USDA-certif ied  program. 

Measurements 

State  mediation  directors  report  that  there  are  several 
measures  to  determine  whether  their  programs  have  been  effective. 
Those  measures  tell  a  lot  about  how  the  program  works  and  why  it 
is  successful . 

•     Public  awareness  and  the  availability  of  the  mediation 
program  may  be  the  most  important  measurement.   Because  farmer- 
lender  mediation  is  a  relatively  new  concept  in  the  farm 
financial  field,  most  farmers  are  not  familiar  with  mediation,  or 
are  not  aware  of  how  it  may  benefit  them.   Numerous  articles  have 
appeared  in  newspapers  and  farm,  banking,  bar,  and  church 
publications. 
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•  All  USDA-certif led  state  agricultural  loan  mediation 
programs  have  received  requests  from  both  borrowers  and 
creditors.   The  vast  majority  of  the  creditor  requests  have  been 
made  by  FmHA.   We  have  found  that  most  creditors  are  willing  to 
participate  in  mediation,  but  are  not  requesting  it  themselves,. 

•  Mutual  agreements  are  being  reached  between  the  vast 
majority  of  the  parties  going  through  the  process,  and  that  is 
often  more  than  they  had  before  the  mediation  session.   The 
neutral  third-party  mediator  can  reopen  communications  that  may 
have  been  in  stalemate  for  years. 

•  Mediation  is  faster,  cheaper,  and  more  agreeable  to  the 
parties  than  litigation.   For  instance,  no  attorney  fees  are 
necessary  because  borrowers  represent  themselves,  although  they 
can  have  an  attorney  if  they  like.   Mediation  also  is 
confidential  and  has  no  fee  in  most  cases,  unlike  bankruptcy 
costs . 

•  Participants  in  mediation  will  work  harder  to  reach  an 
agreement  and  in  meeting  this  agreed-upon  obligation  than  if  they 
had  terms  and  conditions  imposed  upon  them  by  another  party  or  a 
judge . 

Mr.  Chairman,  I  mentioned  costs  and  benefits  a  few  moments 
ago.   I  would  be  remiss  if  I  did  not  state  that  the  mediation 
program  at  FmHA  has  been  carried  out  by  only  one  full-time 
employee  during  the  entire  lifetime  of  the  program. 
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Finally,  I  should  note  that  state  mediation  programs  have 
led  to  approximately  25,000  voluntary  agreements  from  1988  to 
1993 .   Such  agreements  have  helped  to  reduce  the  total  number  of 
delinquent  FmHA  borrowers  from  50,000  in  1988  to  18,000  in  1993. 
Federal  assistance  for  certified  State  programs  was  initially 
provided  to  help  reduce  the  backlog  of  cases  resulting  from  the 
farm  credit  crisis  of  the  1980' s.   Now  that  the  backlog  has  been 
reduced  and  the  number  of  cases  is  more  manageable,  these 
programs  can  continue  using  State  funding  as  the  States 
determine.   Accordingly,  the  Administration's  Fiscal  Year  1995 
budget  does  not  provide  for  Federal  funds  for  certified  State 
mediation  programs. 

Thank  you. 
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Backgrounder 


FmH 


Agricultural  Loan  Mediation  Program 

State*  with  USD  A  tppnvti  agricultural  loan  tnediation  progranu  can  receive  up  to  70  X  of  the 
cost  of  operating  and  adminiitehng  their  program.    The  maximum  grant  It  SSOO.OOO  annually. 

Funds  may  be  used  to  pay  salaries  of  professional,  technical,  and  clerical  staff.  Also,  funds  can 
be  used  to  cover  office  space,  equipment  and  supplies,  some  administrative  costs,  training  for 
mediators,  and  security  systems  to  assure  confidentiality  of  mediation  sessions. 

Funds  may  not  be  used  for  purchase  of  capital  assets,  real  estate,  or  vehicles. 

To  qualify  for  certification  by  USDA,  a  state  program  must  meet  the  following  requiremenu  of 
the  Agricultural  Credit  Act  of  1987: 

Provide  for  mediation  services  to  agricultural  producers  and  their  creditors 

Be  authorized  or  administered  by  a  State  Government  Agency  or  the  State  Governor 

Provide  training  for  mediators 

Assure  that  mediation  sessions  are  confidential 

Ensure  that  all  agricultural  lenders  and  bonowers  received  adequate  notification  of  the 
mediation  program 

States  receiving  grants  must  comply  with  the  standards  for  financial  management  reporting  and 
program  performance  reporting  found  in  7  CFR  Pans  3015  and  3016. 

A  State's  application  for  funding  a  mediation  program  must  be  reviewed  by  the  Farmers  Home 
Administration  (?mHA)  within  60  days  after  the  state  is  certified  as  qualified  for  the  program 
by  the  FmHA  Administrator.  The  governor  or  head  of  a  slate  agency  will  be  notified  within  15 
days  if  clarification  or  additional  information  is  needed  to  complete  the  application. 


For  further  information  conuct  the  following  office: 


Chofwr  BAiky 
MediAtwR  Coofduuur 
USDA  CtniAad  Mediuion 
Ptnntn  Home  AdminlMruion 
Room  3019  South  Building 
Wiihinflon.  DC    201SO-0700 
Telephone;  RW)  720-1471 

P»x;  (202)  690-3573 
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Farmers  Hon*  Administration 

USDA  Agricultural  Loan  Mediation  Program 

GRANT  OBLIGATIONS  Fiscal  Vears  (FY)     1989  thru  1993 

as  of  September  30,  1993 


State 


TOTAL 


Obligatad 

FY 

1989 


Obligatad 

FY 

1990 


Obligatad 

FY 

1991 


Obligatad 
FY 
1992 


Obligated 

FY 

1993 


KL 

$110 

,200 

S170 

,840 

$245 

,320 

$143 

,402 

$171 

,433 

'  AA 

Q 

82 

,500 

82 

,500 

82 

,500 

82 

,590 

AZ 

0 

0 

0 

17 

,590 

53 

,350 

IN 

29 

,090 

37 

,340 

39 

,140 

39 

,140 

130 

,542 

lA 

305 

,000 

255 

,890 

273 

,400 

235 

,800 

194 

,800 

KS 

431 

,150 

251 

,990 

428 

,680 

425 

,378 

401 

,244 

'MM 

500 

000 

500 

000 

300 

000 

300 

,000 

330 

,000 

MS 

75 

040 

81 

160 

3 

3 

3 

MT 

75 

000 

15 

000 

60 

000 

10 

000 

} 

NE 

168 

140 

177 

650 

174 

590 

140 

890 

194 

312 

-VH 

5S 

050 

59 

500 

59 

500 

61 

000 

117 

540 

MD 

260 

020 

375 

000 

387 

080 

387 

078 

389 

098 

-«V 

0 

0 

0 

5 

000 

5 

000 

OK 

269 

870 

262 

760 

215 

870 

170 

000 

153 

900 

'OR 

0 

0 

45 

200 

58, 

010 

52 

000 

SD 

97, 

000 

92, 

360 

78 

280 

48 

850 

58 

570 

■TX 

500, 

000 

427, 

970 

414 

290 

413, 

110 

454 

421 

>UT 

12, 

000 

10, 

000 

8, 

300 

10, 

000 

15 

000 

.WI 

87, 

440 

93, 

880 

90, 

300 

122, 

300 

176 

200 

WY 

25, 

000 

55, 

000 

30, 

000 

40, 

000 

30 

000 

$3,000,000    $3,148,840 


FUNDING    $3,000,000 
canp2 . dcx 


$3,456,000 


$2,932,450 
$3,750,000 


$2,710,048 
$3,750,000 


$3,000,000 
$3,000,000 
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STATEMENT  OF  GARY  D.  CONDRA 

BEFORE 

THE  HOUSE  COMMITTEE  ON  AGRICULTURE 

SUBCOMMITTEE  ON  ENVIRONMENT,  CREDIT,  AND  RURAL  DEVELOPMENT 

Washington,  D.C. 
April  12,  1994 

Introduction 

Mr.  Chairman  and  distinguished  members  of  the  Subcommittee,  I  appreciate 
being  invited  to  present  testimony  on  the  status  of  the  state  loan  mediation  programs 
established  by  the  1987  Agricultural  Credit  Act  (PL.  100-233)  and  on  H.R.  4153,  the 
Agricultural  Mediation  Improvement  Act  of  1994,  which  was  introduced  by  Mr.  Pomeroy 
on  March  24th.   The  Texas  Agricultural  Dispute  Resolution  Project  is  a  state-wide 
program  to  assist  agricultural  producers  and  their  creditors  in  resolving  distressed  or 
delinquent  loan  situations.   Our  program  is  a  USDA-certificd  state  loan  mediation 
program  and  includes  both  the  Texas  Agricultural  Loan  Mediation  Program  and  the 
Texas  Tech  Agricultural  Financial  Analysis  Project.    Since  the  inception  of  this  program 
in  December  of  1988,  we  have  worked  with  over  1100  Texas  farmers  and  ranchers;  and 
we  have  reached  a  settlement  which  was  mutually  agreeable  to  the  borrower  and  the 
creditors  in  65  per  cent  of  the  cases  which  we  have  mediated. 

Our  program  has  been  supported  by  federal  matching  grant  funds,  in-kind 
contribution  of  indirect  costs  by  Texas  Tech  University,  and  user  fees  paid  by  the 
participants.   Nationally,  there  are  18  states  which  share  an  annual  appropriation  to  the 
Farmers  Home  Administration  State  Loan  Mediation  Grant  Program,  which  was  funded 


'Project  Leader,  Texas  Agricultural  Dispute  Resolution  Project  and  Adjunct 
Professor  of  Agricultural  Economics,  Texas  Tech  University,  Lubbock,  Texas 
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at  the  $3  mfllion  level  this  year.    However,  this  program  has  been  slated  as  one  of  the 

115  programs  which  the  Administration  intends  to  eliminate  in  the  Fiscal  1995  Budget. 

if  federal  Itands  are  not  appropriated  for  the  coming  year  ~  there  is  absolutely  no  way 

that  our  program,  or  the  programs  in  most  of  the  other  17  states  can  continue  to 

provide  asristance  to  agricultural  borrowers  and  their  creditors. 

Restoration  of  Funding 

I  would  urge  your  support  for  restoration  of  funding  for  the  state  loan  mediation 
programs  for  the  fiscal  year  li>95.    While  we  are  all  aware  of  the  critical  need  to  reduce 
the  budget  deficit,  elimination  of  funding  for  the  state  loan  mediation  programs  will 
increase  the  deficit  -  not  reduce  H. 

In  an  analysis  of  cases  resolved  by  the  mediation  process  in  Texas,  we  have 
documented  an  estimated  return  to  the  federal  government  of  $5.59  for  each  $1.00  in 
federal  grant  funds  spent  in  providing  mediation  services.   The  overall  return  to 
creditors  of  $4.33  for  every  $1.00  spent  in  providing  mediation  services.   Thus  it  seems 
b'kely  that  elimination  of  the  $4  million  in  funding  for  the  18  state  loan  mediation 
programs  could  uHimately  cost  the  taxpayers  a  return  of  over  $22  million  in  lost 
benefits.  The  net  effect  of  this  decision  would  be  a  $16  million  increase  in  the  budget 
defldt  -  not  a  $4  millicm  decrease. 

But  the  availability  of  mediation  services  also  provides  many  benefits  which  are 
not  reflected  in  the  figures  shown  above.  Mediation  has  helped  countless  farmers  and 
ranchers  continue  to  operate  their  farms  and  ranches.   Of  course,  since  fanning  and 
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ranching  is  a  way  of  life  as  well  as  an  occupation  for  many  people  involved  in 
agriculture,  this  benefit  may  have  relatively  greater  psychological  value  than  monetary 
value.    But  even  if  the  outcome  is  a  total  voluntary  liquidation,  the  decision  is  reached  in 
a  voluntary  fashion  rather  than  through  foreclosure  or  bankruptcy.    While  the  farmer  or 
rancher  is  seldom  happy  with  this  outcome,  the  mediation  process  does  allow  the 
producer  to  accept  the  situation  and  the  result  more  readily. 

If  the  agricultural  producer  is  able  to  continue  operating  under  an  agreement 
reached  voluntarily  in  mediation,  secured  creditors  benefit  by  preserving  a  performing 
loan  without  Intemiption.    Even  if  the  outcome  of  the  mediation  process  is  a  voluntary 
agreement  which  results  in  the  producer  leaving  farming,  secured  creditors  generally  still 
prefer  the  mediation  process  to  involuntary  liquidation  or  bankruptcy  because  there  is 
less  delay  and  loss  of  interest  associated  with  the  mediation  process. 

Unsecured  creditors  usually  receive  only  a  very  small  portion  of  their  debts  under 
an  involuntary  liquidation  or  bankruptcy  because  there  is  no  coUateral  to  sell  to  repay 
the  debt.   Thus,  in  monetary  terms,  unsecured  creditors  probably  receive  proportionately 
greater  benefits  from  a  voluntary  agreement  in  the  mediation  process  than  any  other 
type  of  beneficiaiy. 

The  rural  community  is  a  direct  beneficiary  of  any  voluntary  agreement  which 
enables  the  fanner  to  continue  farming  because  it  avoids  an  intemiption  or  reduction  in 
cash  inflows  and  promotes  stability  in  the  population  base.    Due  to  limited  employment 
alternatives  in  the  rural  community,  the  faDure  to  achieve  a  voluntary  agreement  to 
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allows  the  farmer  to  continue  farming  tends  to  accentuate  the  problem  of  out-migration 
from  the  rural  community.   In  addition,  displacing  farmers  places  a  strain  on  the  public 
services  sector  of  the  rural  community  by  decreasing  the  tax  base  and  revenues  at  the 
same  time  that  demands  are  increased  for  public  welfare  services. 

Society  as  a  whole  benefits  from  voluntary  agreements  which  allow  the  farmer  or 
rancher  to  continue  farming  b>'  maintaining  the  human  resource  base  which  has  provided 
the  citizens  of  this  country  with  the  safest,  most  affordable  food  supply  in  the  history  of 
the  world.    While  there  is  a  tendency  to  view  this  situation  as  the  result  of  our  superior 
technology,  it  should  be  remembered  that  technology'  can  be  and  is  exported  all  over  the 
world.   The  real  difference  between  the  U.S.  food  and  fiber  system  and  systems  in  other 
parts  of  the  world  is  the  American  farmer.    Farming  is  certainly  a  science,  but  it  is  also 
an  art  that  is  transferred  from  generation  to  generation.   TTius  every  time  a  farmer  is 
forced  off  the  farm,  we  lose  a  bttle  of  that  precious  human  resource  that  can  never  be 
completely  recovered. 

Society  also  benefits  from  mediating  distressed  agricuhural  loan  situations  by 
redudng  tensions  that  lead  to  increased  suicides,  family  violence,  alcoholism  and  drug 
abuse.   While  the  mediation  process  may  not  result  in  a  voluntary  agreement  enabling 
the  farmer  to  continue  fanning,  it  does  provide  a  conflict  resolution  process  that  allows 
the  farmer  to  understand  the  problem,  evaluate  his  or  her  alternatives,  make  a  decision, 
and  accept  the  consequences.   The  mediation  process  cannot  alleviate  the  pain  of  leaving 
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the  farm,  but  it  certainly  gives  the  farmer  far  more  control  over  his  or  her  destiny  than 
an  involuntary  liquidation  at  a  foreclosure  sale. 

For  these  reasons,  I  hope  that  we  can  count  on  your  support  and  assistance  to 
save  a  program  which  is  desperately  needed  in  rural  America. 

Expansion  of  Mediation 

I  would  also  urge  your  support  for  H.R.  4153,  the  Agricultural  Mediation 
Improvemoit  Act  of  1994  to  allow  states  with  USDA-certified  mediation  programs  to 
expand  their  services  to  euiy  dispute  involving  a  USDA  agency  and  any  person  or  entity 
who  has  been  denied  a  right  by  that  agency  to  participate  in,  or  receive  payments,  loans, 
or  other  benefits  in  accordance  with  the  programs  administered  by  that  agency. 
Mediation  has  proven  Itself  as  both  an  efficient  and  cost-effective  alternative  dispute 
resolution  process,  not  only  throughout  the  U.S.  judicial  system  and  other  federal 
agencies,  but  within  FmHA  Itself.   In  fact,  the  FmHA  State  Loan  Mediation  Program 
was  cited  by  Vice  President  Gore  in  the  Report  of  the  National  Performance  Review  as 
one  of  the  bases  for  a  mandate  that  "[ajgencies  will  expand  their  use  of  alternative 
dispute  resolution  techniques."  And  in  a  letter  to  the  Administrator  of  FmHA  on 
August  17,  1992,  then  Governor  Bill  Qinton  noted  that  the  results  of  the  Arkansas 
Fanner/Creditor  Program  "indicate  mediation  sessions  are  effective  in  accelerating  an 
expedient,  mutual  resolve."   Finally,  I  would  direct  the  Subcommittee's  attention  to  the 
provisions  of  the  Administrative  Dispute  Resolution  Act  (P.L.  101-552)  which  authorizes 
and  encourages  federal  agencies  to  use  alternative  dispute  resolution  (ADR)  processes, 
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using  third  party  neutrals,  to  resolve  disputes  at  the  agency  level;  reduce  agency  and 
court  litigation;  and  encourage  consensual  resolution  of  disputes. 

I  realize  that  USDA  has  expressed  concerns  that  (1)  they  need  discretion  and 
time  to  try  pilot  projects  to  decide  which  issues  are  suitable  for  mediation  and  (2)  they 
do  not  consider  this  an  issue  for  consideration  in  reorganization.    In  response  to  the  first 
concern,  I  would  point  out  that  the  agencies  have  had  both  the  time  and  the  discretion 
to  take  the  initiative  in  expansion  of  mediation  to  other  disputes  ~  and  they  neither 
initiated  the  pilot  projects,  nor  have  they  expanded  mediation  into  any  of  the  areas  we 
are  discussing,  e.g.,  commodity  program  decisions,  conservation  compliance 
determinations,  and  wetland  determinations.   As  to  the  concern  that  expansion  of 
mediation  is  not  an  issue  for  consideration  in  reorganization,  it  is  a  generally  accepted 
principle  that  estabhshment  of  effective  dispute  resohition  processes  should  be  an 
integral  part  of  organizational  design.   So,  is  USDA  suggesting  that  we  should  not 
consider  the  principles  of  organization  design  in  the  reorganization  of  USDA?    I  don't 
really  think  that  USDA  is  suggesting  that  pitot  projects  are  needed,  or  that  expansion  of 
mediation  doesn't  belong  in  reorganization.   Instead  USDA  is  suggesting  that  expansion 
of  mediation  should  be  proceduraUy  tabled.   And  my  response  to  that  is  to  remind  the 
Ccoimittee  that  we  wouldn't  have  mediation  of  FmHA  loan  disputes  today  If  Congress 
had  not  required  FmHA  participation  in  the  Agricultural  Credit  Act  of  1987. 

In  Texas,  we  have  already  expanded  mediation  to  disputes  over  digibility  of 
applicants  for  FmHA  loans.   While  FmHA  regulations  do  not  require  agency 
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participation  in  these  situations  unless  the  applicant  is  already  an  FmHA  borrower, 
George  Ellis,  the  new  State  Director,  has  agreed  on  behalf  of  the  agency  to  participate. 
TTiese  mediation  meetings  involve  the  agency  representative,  the  members  of  the  County 
Committee  which  made  the  decision,  and  the  appUcant.    In  these  cases  the  informal 
meeting  in  the  FmHA  office  is  replaced  with  a  mediation  meeting  conducted  at  a  neutral 
location  by  an  impartial  mediator.   We  have  found  the  process  to  be  very  effective.   Since 
decision-making  in  the  Farmer  Service  Agency  (FSA)  wHl  be  vested  in  county 
committees,  there  is  no  reason  that  the  mediation  process  would  not  be  equally  effective 
in  commodity  program  decisions,  conservation  compliance  determinations,  wetland 
determinations,  and  other  disputes  arising  out  of  county  committee  decisions.   Use  of 
mediation  in  these  situations  provides  the  opportunity  to  reduce  confrontation, 
encourage  meaningful  communication,  and  repair  vital  relationships  between  USDA  and 
its  customers. 

I  would  assure  the  Committee  that  each  state  mediation  program  will  be 
conducting  its  own  pilot  projects  to  d^ermine  which  services  it  can  effectively  offer  to 
USDA  and  its  customers.   We  have  no  intention  of  wasting  scarce  resources  offering 
mediation  services  in  areas  where  the  process  is  not  ^ective.   But  that  decision  should 
be  made  by  each  state  mediation  program  based  on  the  situation  in  that  state  ~  not  by 
USDA  staff  in  Wasfabigton. 
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A  Fair  and  Impartial  Appeals  Process 

Finally,  I  would  urge  your  support  for  Mr.  Johnson's  proposed  amendment  to 

H.R.  3171  to  incorporate  provisions  vvdiich  would  ensure  a  fair  and  impartial  appeals 

process.  A  fair  and  impartial  appeals  process,  which  is  both  efficient  and  effective, 

encourages  the  successful  resolution  of  disputes  in  mediation  because  the  agency  has  a 

greater  incentive  to  resolve  the  matter  without  going  to  appeals.    If  the  agency  knows 

that  a  person  has  no  real  remedy  except  to  seek  redress  in  the  courts,  the  agency  also 

knows  that  only  a  small  number  of  those  persons  who  are  denied  benefits  will  be  in 

position  to  challenge  adverse  decisions  -  and  there  is  little  incentive  to  resolve  disputes 

around  a  table  in  mediation.   On  the  other  hand,  if  the  agency  knows  that  the  person 

who  has  been  denied  benefits  can  appeal  that  decision  to  an  independent  hearing  officer 

in  the  appbcant's  area  without  having  to  travel  to  Washington,  D.C.,  the  agency  is  much 

more  bkely  to  negotiate  in  good  faith  during  the  mediation  process.   Not  only  will  the 

effectiveness  of  mediation  be  enhanced,  but  litigation  will  also  be  reduced  because 

customers  can  seek  redress  through  administrative  appeal  without  having  to  sue  the 

federal  government.   And  finaDy,  the  reorganization  will  not  be  effective  in  creating  an 

efficient  and  "farmer-ftiendly"  USDA  if  we  do  not  provide  adequate  remedies  for  any 

person  who  believes  he  or  she  has  been  treated  unfairly  by  a  USDA  agency  --  regardless 

of  what  we  call  that  agency  or  bow  convenient  it  is  to  access. 

Many  of  my  coDeagues  in  mediation  programs  in  17  other  states  and  farm 

advocates  throughout  the  nation  have  worked  very  hard  on  Mr.  Johnson's  proposal,  and 
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I  believe  that  it  is  quite  impressive  that  it  has  gained  the  support  of  the  following 
national  organizations:  American  Agriculture  Movement,  American  Association  of  Crop 
Insurers,  American  Com  Growers  Federation,  American  Farm  Bureau  Federation, 
American  Federation  of  Government  Employees,  Center  for  Rural  Affairs, 
Communicating  for  Agriculture,  Council  for  Rural  Housing  and  Development,  National 
Association  of  Home  Builders,  National  Association  of  Wheat  Growers,  National  Com 
Growers  Association,  National  Family  Farm  Coalition,  National  Farmers  Organization, 
National  Farmers  Union,  National  Rural  Housing  Coalition,  and  the  Rural  Coalition. 

H.R.  3171,  the  Administration's  reorganization  projXKal,  provides  for 
estabUshment  of  a  national  appeals  division  through  promulgation  of  regulations  by  the 
Secretary.   However,  this  approach  also  leaves  the  detaDs  of  the  appeals  process  to 
Secretary  Espy  and  his  successors.   In  the  past,  USDA  agencies  have  demonstrated  great 
resourcefulness  in  circumventing  evoi  relatively  ^edfic  guidelines  from  Congress  in  the 
area  of  appeals,  through  use  of  the  ruie-maidng  process.   To  leave  such  an  important 
function  as  the  appeals  process  to  the  discretion  of  USDA  and  its  agencies  would 
essentially  take  us  back  to  days  of  unfettered  agency  arrogance  which  existed  prior  to  the 
Agricuhural  Credit  Act  of  1987.   Congress  would  not  pass  a  farm  bill  without  providing 
the  Secretary  with  relatively  specific  statutory  guidelines  for  administration  of  farm 
programs  ~  and  the  appeals  process  should  be  treated  no  less  seriously.   I  respect  the 
Secretary's  desire  to  maintain  the  maximum  flexibOity  in  reorganizing  USDA,  but  the 
issues  addressed  in  Mr.  Johnson's  proposal  are  substantive  issues  which  go  far  beyond 
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the  effkienc}'  and  efTectiveness  considerations  of  the  current  reorganization  plan  to  the 

bask  questions  of  hindamental  bimess  and  equity  in  the  administration  of  US  DA 

programs.   Therefore,  it  is  absolutely  Imperative  that  Congress  provide  USDA  with  a 

statutory  firame-work  to  protect  the  rights  of  any  person  or  entity  to  participate  in,  or 

receive  payments,  loans,  or  other  benefits  in  accordance  with  any  of  the  programs 

administered  by  any  USDA  agency. 

(Attachment  follows:) 
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DESCRIPTION  OF  THE  TEXAS  AGRICULTURAL  LOAN  MEDIATION  PROGRAM' 


The  Texas  Agricultural  Loan  Mediation  Program  (TALM)  has  been  designated  by  the 
Office  of  the  Governor  to  mediate  agricultural  loan  disputes  throughout  the  State  of  Texas^  The 
program  is  administered  as  a  division  of  the  Texas  Agricultural  Dispute  Resolution  Project  at 
Texas  Tech  University  and  has  been  certified  by  the  US  Department  of  Agriculture  '  The 
program  is  operated  under  applicable  state  laws/  federal  regulations/  and  generally  accepted 
practices  in  the  alternative  dispute  resolution  field    Funds  for  the  program  are  provided  by  a 
combination  of  user  fees,  state  funds,  and  a  federal  matching  grant 


The  Agricultural  Loan  Mediation  Process 

The  mediation  process  is  an  alternative  to  litigation  in  which  an  impartial  third  party,  the 
mediator,  facilitates  communication  and  assists  the  parties  in  resolving  their  dispute    Thus,  the 
mediation  process  is  an  extension  of  the  traditional  negotiation  process  with  the  addition  of  a  third 
party  to  assist  in  the  negotiations    The  mediation  process  has  also  been  characterized  as  "a  private 
negotiation  supervised  by  one  who  will  be  honest  with  the  parties  and  will  let  them  decide 
whether  to  settle  "* 

"Agricultural  loan  mediation"  is  the  application  of  the  mediation  process  to  a  delinquent, 
or  distressed,  agricultural  loan  situation,  in  an  attempt  to  help  borrowers  and  creditors  reach  a 
mutually  agreeable  solution    The  objective  of  the  process  is  to  create  a  "win-win"  solution,  as 
opposed  to  a  "win-lose"  solution,  which  is  the  normal  outcome  of  litigation    Possible  solutions 
may  range  from  restructuring  of  the  debts  to  voluntary  liquidation  of  the  collateral  and 
compromise  of  the  remaining  debts. 


'Adapted  from  Condra,  Agricultural  Loan  Mediation,  in  Handbook  OF  ALTERNATIVE 
Dispute  Resolution  181  (2nd  ed  ,  A.  Greenspan  ed  1990) 

^Letter  from  William  P  Clements,  Jr  ,  Governor  of  Texas,  to  Vance  L.  Clark,  Adntinistrator, 
Farmers  Home  Administration,  US  Department  of  Agriculture,  dated  July  20,  1988. 

'Letter  from  Vance  L  Clark,  Administrator,  Farmers  Home  Administration,  US  Department 
of  Agriculture,  to  William  P  Clements,  Jr.,  Governor  of  Texas,  dated  October  11,  1988. 

*Tex.  Civ.  Prac  &REM  Code  Ann.  §§151.001  -  155.006  (Vemon  Supp.  1990) 

'7CFR  §1946^/5^^.,  7  C.F.R.  §1951.912. 

*ROGERS  &  MCEWEN,  MEDIATION:  LAW,  POLICY,  PRACTICE  (1989) 

1 

(The  complete  report  Is  held  in  the  committee  files.) 
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Mr.    Chairman,   members  of  the  committee,   my  name    is  L.    Roger 
Johnson,    Administrator  of  the  North  Dakota  Agricultural  Mediation 
Service   (AMS).      I  was  hired  by  and  report   to  the  Commissioner  of 
Agriculture.      In  addition,    I  report   to   the  Credit  Review  Board, 
which,    among  other  duties,    establishes  policy  for  the  AMS. 

I  am  here   today   in  support  of  H.R.    4153,    which  seeks   to  extend 
the  use  of  mediation  through  certified  agricultural  mediation 
programs    into  other  areas  within  the  United  States  Department  of 
Agriculture. 

Ours   is  one  of  the   18  USDA  certified  agricultural  mediation 
programs  currently  funded  at  a   70%  rate  for  allowable  activities  by 
the  federal  government  through  an  appropriation   in  the  FmHA  budget. 


THE  NORTH  DAKOTA   PROGRAM 

First,    I  would   like  to  describe  North  Dakota's  Agricultural 
Mediation  program  so  you  get  some  sense  of  how  we  operate  and  what 
we  do. 

The  AMS  has  provided  negotiation  services  to  financially 
distressed  farmers  and  ranchers  and  their  creditors  since   1984,    when 
it  was  established  as  the  Farm  Credit  Counseling  program.      In   1989, 
the  program  changed   its  name  to  the  North  Dakota  Agricultural 
Mediation  Service  through   legislative  action,    and  we  began  providing 
mediation  services  to  the   involved  parties  as  well.      This  change   in 
services  resulted  from  the  Federal  Agricultural  Credit  Act  of  1987, 
which  requires  the  Farmers  Home  Administration   (FmHA)  and  Farm 
Credit  Services   (FCS)   to  use  mediation  prior  to  foreclosing  on 
delinquent  farm   loans.      In   1991,   our  state   legislature  expanded  the 
services  we  provide  to   include  mediation  of  any  dispute   involving 
farmers. 

Our  objective   is  to  provide  a  fair,    realistic,   and  timely 
dispute  resolution  service  to  North  Dakota's  farmers  and  ranchers, 
who  are  experiencing  financial  difficulty,    and  to  their  creditors 
and  others.      Our  purpose   is  to  assist   farmers  and  creditors  and 
others   in  reaching  mutually  agreeable  solutions  to  their  problems 
and,    in  so  doing,    avoid  costly  and  divisive   litigation  through 
foreclosures,    bankruptcies,   etc. 

I  have  attached,   as  Exhibit   1,   a  copy  of  the  Ag  Mediation 
Newsletter,   December  91,    which  gives  some  historical  perspective  as 
to  how  we  came   into  being  and  describes  significant  changes   in  our 
program  over  the  years.     Also  attached,    as  Exhibit  2,    is  a  brochure 
we  use  for  public   Information  purposes.     It  describes  the  services 
we  currently  provide. 

In  North  Dakota,   mediation   is  a   voluntary  process  for  all 
farmers  and  for  most  creditors.      It   is  mandatory  for  FmHA  and  FCS. 
The  Bank  of  North  Dakota   (BND)  by  policy  also  requests  mediation  on 
their  delinquent    loans   in  an  effort  to  avoid  foreclosure.      I  have 
attached,   as  Exhibit  3,   a  copy  of  our  formal  mediation  procedure. 
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Exhibit  4   is  a  graph  showing  the  number  of  total   (and  new) 
farmer  clients  our  North  Dakota  program  has  worked  with  each  year 
since    1984.      As  you  can  see,    our  client    load  peaked   in    1989,    then 
declined  and  has  been  relatively  stable  for  the  past   three  years  at 
about    1,200  farmer  clients  per  year,    with  about  one-half  of  them 
being  new  clients  each  year. 

Exhibit  5  details  the  number  of  mediation  requests  received 
from  creditors,    the  number  of  cases  mediated,    and  the  agreement 
rates  reached  each  year  since   1989  by  creditor  (FmHA,    PCS,    and  BND). 

WHAT  IS  MEDIATION  AND  WHY  DOES  IT  WORK? 

Mediation   is  often  viewed  as  an  extension  of  negotiation 
involving  the    intervention  of  a  neutral   third  party.      It  always 
involves  a  voluntary  solution,    if  any,   since  the  parties  to  the 
dispute  retain  all  decision  making  authority.      The  mediator   is 
trained  in  the  problem  solving  process,   but  has  no  authority  to 
impose  a  solution  on  the  parties. 

Mediation  may  be  mandatory  or  voluntary  only  as  to  the  use  of 
the  process,    but  not  as  to  outcome.      There   is  never  a  forced 
decision  as  a  part  of  mediation.      If  no  agreement   is  reached  between 
the  parties,    they  are  each  free  to  pursue   legal  remedies,    including 
formal  appeals.      When  a  decision   is  reached  it   is  a  mutually 
acceptable  decision.     As  such,   mediation  agreements  are  generally 
longer   lasting  and  more  satisfying  to  the  parties. 

Attached  as  Exhibit  6   is  Christopher  Moore's  continuum  of 
conflict  management   (problem  solving).     As  you  move  from   left  to 
right  along  this  continuum,    the  process  becomes  more  formal,  more 
rigid,   more  costly,   may  involve  more  people,   and  becomes  more 
public. 

As  noted,    coercion  tends  to   increase  along  with  the   likelihood 
of  a   "win-lose",    as  opposed  to   "win-win",   outcome.      In  fact,   I  would 
suggest  the    likelihood  of  a    "lose- lose"  outcome   increases  as  you 
move  from   left  to  right  on  this  continuum. 

Mediation  has  been  a  very  successful  process,   not  only  in  farm 
credit  disputes,   but   in  many  other  areas  as  well.      The  use  of 
alternative  dispute  resolution.    Including  mediation,   has  been 
increasing  throughout  our  society.      Why?     Because   It  works.      It 
resolves  disputes  faster  for   less  money  and  with  greater   levels  of 
satisfaction  for  the  parties  than  do  other  more  formal  methods  of 
dispute  resolution,   such  as  appeals  or   litigation. 

These  alternatives,   by  their  very  nature,   must  examine 
specific  portions  of  a  problem — where  mediation   Is  allowed  to  deal 
with  all  of  the  problem  at  hand  as  well  as  many  attendant   Issues 
surrounding  the  problem.      It   is  a  more  holistic  problem  solving 
process. 

Today  we  are  considering  H.R.    4153,    a  bill   to  expand  the  use 
of  mediation  to  other  agricultural    Issues,    while  at  the  same  time  we 
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are  examining  all  of  government.  We  face  a  unique  opportunity  with 
this  bill.  USDA  is  being  reorganized.  Our  government  is  being  re- 
vented.      Change    is  occurring. 

MEDIATION  —  AND  USDA  REORGANIZATION 

Some  would  suggest   that  mediation    is  not   really  a 
reorganization    issue.      In  my  mind,    mediation  has  everything  to  do 
with  USDA   reorganization. 

USDA    is  being  reorganized.      And  that    is  good.      But   that  change 
will  bring  stress  and  discomfort,    not  only  to  the  government 
employees  directly  affected  by  the  reorganization  process,    but  also 
to  those  who  use  USDA  services — our  farmers  and  ranchers. 

Part  of  the  new  USDA    is    likely  to   include  a   formal  appeals 
division.      That    is  also  good.      Farmers  and  ranchers  need  to  have  a 
structure   in  place  that  affords  them  the  opportunity  to  have  a   fair 
and  impartial   third  party  decide   issues  with  which  they  have 
disagreements  with  USDA.     After  all,    suing  the  federal  government   is 
almost  never  a  viable  option  for  an   individual   farmer.     A   fair, 
independent  appeals  system   is  a  much  more  viable  option.      It  will 
serve  a   very  useful  and   legitimate  purpose — but    it  will  come  at  a 
cost  of  both  money  and  personnel . 

We  have  a  unique  opportunity  as  USDA  reorganizes,    as  an 
appeals  system   is  created,    to  avoid  over-building  both  of  them. 
State  mediation  programs  should  be  used  as  a  precedent  part  of  the 
appeals  system.      Try  first  to  solve  the  disagreement  by  using  a 
mediator.      My  prediction   is  that  one-half  to  two-thirds  of  all 
formal  appeals  will   thereby  be  prevented.     And  both  the  farmer  and 
agency  personnel  will  be  happier  with  the  result! 

For  this  reason  alone,    the  cost  of  a  USDA  appeals  system, 
which  uses  mediation  first  to  attempt   to  resolve  disputes  with  the 
agencies,    is    likely  to  be    less  than  the  cost  of  an  appeals  system 
which  does  not  use  mediation. 

Further,    the  process  will  be  more  user  friendly  and  both  the 
users  and  the  agencies  are   likely  to  be  more  pleased  with  the 
results.      I  see   it  as  a    "can't    lose"  proposition. 

Lastly,    others  will  argue  that  while  mediation   is  a  good 
process  and   it  works  well    in  farm  credit  disputes,    it  won't  work 
well  with  ASCS   issues,    or  conservation   issues,    etc.      Because  these 
other   issues  are  too  fact  specific  or  too  pre-determined  by  federal 
law  or  regulations.      We  heard  those  same  arguments  before  mediation 
was  employed  on  ag  credit  disputes. 

If  cash  flow  becomes  negative,    the  farmer  has  to  quit. 
If  the    loan  goes  delinquent,    a    lender's  only  choice   is  to 
foreclose.      If  a  balance  sheet  shows  a  negative  net  worth,   no 
options  exist   for  either  the   farmer  or  the    lender.      If 
regulations  require  FmHA   to  do  certain  things,    there   is  no 
flexibi  lity  to  do  otherwise.      If,    if,    if. 
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Farm  credit  cases  are  also  very  fact  specific  and   lenders  deal 
with  as  many  cumbersome    laws  and  regulations  as  anyone.      Yet 
mediation  works   for  ag  credit  disputes — not  only  works,    but   today 
many  creditors  have  become  staunch  supporters  of  mediation — as  have 
farmers. 

Mediation  and  other  forms  of  alternative  dispute  resolution, 
which    leave  as  much  of  the  decision  making  power   in   the  hands  of  the 
disputants  as  possible,   not  only  works,    it   is  fast  becoming  the  wave 
of  the  future. 

It  would  be  a  shame   if  we  reinvent  our  government  and 
reorganize  our  USDA — then  fail  to   incorporate  this  wave  of  the 
future   into  our  new  government. 

I  hope  you  will  support  H.R.    4153.     My  thanks  and  my 
congratulations  to  Mr.   Pomeroy  and  the  other  sponsors  of  this 
legislation.      You  are  to  be  commended  for  your  foresight. 

I  would  be  pleased  to  respond  to  any  questions  you  may  have. 

Thank  you. 


LRJ:jc 
4-9-94 


(Attachments  'follow:) 
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December,  1991 


A  fflSTORICAL  PERSPECTIVE 

For  those  of  you  who  are 
unfamiliar  with  the  North 
Dakota  Agricultural  Mediation 
Service  and  its  origins,  the 
following  two  paragraphs,  taken 
from  Innovations  in  State  and 
Local  Government.  April  1986, 
give  a  brief  history. 

Thousands  of  North  Dakota 
farmers  faced         financial 

problems  in  the  spring  of  1984. 
State  officials  responded  vith 
an  emergency  program  to  help 
farmers  secure  spring  farm 
operating     loans.  The     Farm 

Credit  Counseling  Program  was 
created  by  the  State  Industrial 
Commission  on  March  26,  1984, 
and  was  authorized  to  operate 
through  May  30,    1984. 

Due  to  unanticipated  demand  for 
program  services  and  the  need 
for  services  that  went  beyond 
purely  financial  counseling, 
the  program  was  re-authorized 
by  the  Commission  and  continued 
to  operate  as  an  emergency 
program  until  March  29,  1985. 
In  1985,  the  legislature 
appropriated  $460,000  to  fund 
the  program  through  June  30, 
1987 . 

Program  usage  increased  as  more 
troubled  farmers  became  aware 
of  the  help  they  could  get 
through  the  Farm  Credit 
Counseling  (FCC)  program.  One 
year  into  the  biennium,   FCC 


funding  was  depleted,  and 
farmers  and  ranchers  continued 
to  ask  for  help  in  growing 
numbers  due  to  drought,  poor 
prices,  and  a  more  detailed 
loan  application  procedure 
required  by  FmHA  and  FCS. 

In  August  1986,  the  Credit 
Review  Board  (CRB) ,  which  had 
been  established  by  the  1985 
Legislature,  offered  to  fund 
FCC  until  the  end  of  the 
biennium.  The  FCC  program  was 
placed  under  the  guidance  of 
the  CRB  and  continued  to 
function  within  the  law  and 
policy  governing  the  board. 

The  1987  Legislature  officially 
merged  the  FCC  program  with  the 
CRB  and  a  revised  structure  was 
implemented;  the  board  provided 
funding  and  policy  for  the  FCC 
program,  which  was  administered 
by  the  Department  of 
Agriculture. 

FCC  NAME  CHANGE 

In  1989,  the  program's  name  was 
changed  to  the  North  Dakota 
Agricultural  Mediation  Service 
through  legislative  action  and 
the  program  began  providing 
mediation  services  to 
farmers/ranchers  and  their 
creditors.  The  change  in 
services  resulted  from  need  and 
from  the  Federal  Agricultural 
Credit  Act  of  1987,  which 
requires  FmHA  and  FCS  to  allow 
debt  restructuring  and  other 
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debt  settlement  options  when 
settlement  is  cheaper  to  the 
creditor  than  foreclosing. 

North  Dakota  Commissioner  of 
Agriculture  Sarah  Vogel  says, 
"the  objective  of  the  NDAMS  is 
to  provide  a  fair,  realistic, 
and  timely  dispute  resolution 
service  to  North  Dakota's 
farmers  and  ranchers,  who  are 
experiencing  financial 
difficulty,  and  to  their 
creditors."  Adds  NDAMS 
Administrator  L.  Roger  Johnson, 
"our  objective  is  to  assist 
farmers  and  creditors  in 
reaching  mutually  agreeable 
solutions  to  their  problems, 
and  to  therefore  avoid  costly 
and  divisive  litigation  through 
foreclosure,  bankruptcies, 
etc . " 

The  NDAMS  attempts  to 
accomplish  its  objective  by 
providing  two  types  of  services 
-  negotiation  and  mediation. 

NEGOTIATION 

Negotiation  assistance  has  been 
provided  to  approximately  6,500 
financially  stressed  farmers 
and  ranchers  and  to  their 


creditors,  both  secured  and 
unsecured,  since  1984.  The 
program's  peak  thus  far  was  in 
1989  when  2,577  clients  were 
assisted,  1,240  of  whom  were 
new  to  the  program. 

The  mediation  service  employs 
29  negotiators  and  5  senior 
negotiators  on  a  temporary 
part-time  basis.  The  senior 
negotiators  supervise 
negotiators  who  are  located 
throughout  the  state. 

To  request  assistance,  farmers 
and  ranchers  may  call  the  NDAMS 
hotline  at  1-800-642-4752.  A 
negotiator  is  assigned  to 
contact  the  farmer/ rancher 
directly  to  set  up  an 
appointment.  All  information 
received  is  kept  strictly 
confidential. 

Negotiators  can  help 
farmers/ranchers  with  ag  loan 
questions,  and  they  can  help 
prepare  financial  statements, 
cash  flow  statements,  and  loan 
applications.  More 
importantly,  negotiators  can 
help  farmers  and  ranchers 
assess  their  alternatives  and 
assist  with  negotiations 
between  farmers/  ranchers  and 
their  creditors. 


Ag  Mediation  News  is  published 

by  the  North  Dakota  Agricul- 
tural Mediation  Service,  a 
division  of  the  North  Dakota 
Department  of  Agriculture,  600 
E.  Boulevard  Ave.,  Sixth  Floor, 
Bismarck,  ND  58505-0020. 

Sarah  Vogel 

Commissioner 
L.  Roger  Johnson 

Administrator 
Jet  Collins 
Ted  Quanrud    Editors 


MEDIATION 

Mediation  was  first  offered 
through  the  NDAMS  beginning  in 
January  of  1989.  Mediation  in 
North  Dakota  is  a  voluntary 
process  for  all  farmers  and  for 
most  creditors.  It  is 
mandatory  for  FmHA  and  FCS 
pursuant  to  the  Federal 
Agricultural  Credit  Act  of 
1987.  The  Bank  of  North  Dakota 
by  policy  also  requests 
mediation  on  their  delinquent 
loans  to  avoid  foreclosure. 
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Johnson  said  that  there  were 
3,182  requests  for  mediation 
from  January,  1989,  through 
September,  1991;  1,353  cases 
have  been  mediated  with 
agreements  reached  an  average 
of  67  percent  of  the  time. 

RECENT  CHANGES 

The  1991  Legislature  enacted 
several  changes  to  the  law 
governing  the  NDAMS. 

Those  changes  provide  for: 

•  A  new  definition  of  "farmer", 

(A  farmer  is  now  defined  as  a 
person  who  is  or  was  involved 
in  the  production  of  an 
agricultural  commodity  or 
livestock. ) 

•  Mediation  between  farmers  and 
persons  or  entities  other 
than  creditors, 

(This  allows  the  NDAMS  to 
work  with  farmers  having 
disputes  with  persons  or 
entities  other  than 
creditors.   This  could 
include  areas  such  as 
landlord/tenant  disputes, 
seed  or  other  product 
disputes,  ASCS  or  other 
government  agency  disputes, 
etc. ) 

•  Extension  of  the  program's 
sunset  to  June  30,  1993. 

•  Any  information  gathered  in 
the  course  of  any  mediation 
can  only  be  released  upon 
written  consent  of  all 
parties  or  pursuant  to  a 
court  order.  (An  inherent 
component  of  mediation,  in 
any  area,  is  the  guaranteed 
confidentiality  of  what  is 
said  at  the  mediation  table.) 

EVALUATION  BY  NDSU 

North  Dakota  State  University 
conducted  a  study  of  the  NDAMS 


in  September  1990  for  the 
purpose  of  evaluating  the 
service.  Evaluation  criteria 
centered  on  mediation  mechanics 
and  concept  as  viewed  by 
program  participants. 

A  survey  of  both  borrowers  and 
creditors  involved  in  mediation 
provided  the  basis  for 
determining  the  effectiveness 
of  mediation  service  delivery, 
identifying  borrower  and 
creditor  expectations  of 
mediation,  determining  borrower 
and  creditor  motives  for 
mediation  participation,  and 
eliciting  suggestions  for 
improvements  in  mediation 
service  delivery. 

According  to  the  study. 
Evaluation  of  North  Dakota's 
Agricultural  Mediation  Service: 

Mediation  as  administered  by 
the  North  Dakota  Agricultural 
Mediation  Service  is  an 
effective  mechanism  in  solving 
financial  problems  among  farm 
borrowers  and  their  creditors. 
Borrowers  in  particular  and 
creditors  in  general  support 
the  mediation  concept  and  feel 
mediators  and  negotiators 
trained  by  the  Mediation 
Service  are  effective  in  their 
roles  in  the  mediation  process. 
Mediation  appears  to  be  a 
viable  option  available  to 
borrowers  and  creditors  to 
resolve  financial   disputes. 

SOME  IMPROVEMENTS 

The  NDSU  researchers  made 
several  recommendations  for 
improving  the  delivery  of 
mediation  services.  Some  have 
been  implemented,  such  as 
providing  more  extensive 
documentation  of  mediation 
sessions,  setting  definite  time 
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intervals,  and  developing  a 
follow-up  mechanism. 

CREDIT  REVIEW  BOARD 

The  three-member  Credit  Review 
Board  was  established  by  the 
1985  Legislature  to  review  and 
potentially  fund  applications 
for  interest  subsidies  on 
financing  to  save  or  repurchase 


home  quarters.  This  would  give 
farmers  and  ranchers  a  base 
from  which  to  work  and  possibly 
start  over  in  farming. 

Today,  CRB  members  are 
appointed  to  two-year  terms  by 
the  Industrial  Commission.  They 
continue  to  provide  policy  and 
rules  for  the  NDAMS,  and  may 
fund  eligible  requests  for 
interest  subsidies. 


Dear  Reader; 

This  is  the  first  issue  ofAg  Mediation  News,  the  new  quarterly  newsletter  of 
the  North  Dakota  Agricultural  Mediation  Service.  Future  issues  will  deal  with 
various  mediation  arul  credit  topics  of  interest  to  agricultural  producers. 

We  welcome  your  comments,  suggestions,  arul  especially,  your  letters.  Send 
all  correspondence  to  the  Agricultural  Mediation  Service,  North  Dakota 
Department  of  Agriculture,  600  E.  Boulevard  Ave. ,  Sixth  Floor,  Bismarck,  ND 
58505-0020. 

If  you  would  like  to  be  put  on  the  newsletter  mailing  list,  please  call  the 
Mediation  Service,  toll-free,  at  1-800-642-4752. 


L.  Boger  Johnson 
NDAMS  Administrator 


NEED  HELP? 


If  you  are  a  farmer/rancher  and  would  like  negotiation  or  mediation 
assistance  in  dealing  with  credit  or  other  problems,  please  call  us  toll-free 
at  1-800-642-4752.  We  are  here  to  serve  you. 

If  you  are  a  creditor  or  other  person  having  a  problem  dealing  with  a 
farmer/rancher  client,  please  call  us  toll-free  at  1-800-642-4752. 


If  you  know  of  anyone  who  would  like  to  receive  Ag  Mediation  News, 
please  call  and  we'll  put  their  name  on  our  mailing  list. 
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EXHIBIT   2 


AG  cRevn 

PROBUMS? 


How  Mediation 

Can  Work 
for  You! 


North  Dakota 
Department  of  Agriculture 
Sarali  Vogcl.  Commissioner 
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Do  you  need  help? 

The  pasi  decade  has  been  a  difficult  one  for  North 
Dakota  farmers  and  ranchers.  Extended  drought, 
depressed  commodity  prices  and  sharp  increases  in 
opcraiional  costs  liavc  forced  many  farmers  and 
ranchers  from  their  land.  Many  more  have  faced  or 
are  facing  financial  ruin,  and  their  plight  has  put  an 
enormous  strain  on  their  creditors. 

In  the  past,  a  farmer's  inability  to  meet  financial 
obligations  often  resulted  in  foreclosure.  A  family 
would  lose  its  farm  and  home,  and  creditors  would  be 
left  with  a  considerable  loss.  Now,  however,  there  is 
hope  for  both  agricultural  producers  and  creditors. 
Mediation  and  negotiation  through  the  North  Dakota 
Agricultural  Mediation  Service  offer  opportunities  for 
restructuring  debt,  thereby  allowing  farmers  to  keep 
their  farms  and  creditors  to  reclaim  their  money. 


Call  toll-free  1'800'642'4752 


What  is  mediation? 

Mediation  is  a  process  of  settling  disagreements  in  a 
controlled  setting.  Mediation  brings  the  disagreeing 
parties  in  a  dispute  to  the  same  table  in  an  attempt  to 
resolve  their  differences.  During  mediation,  everyone 
involved  in   the  dispute  should  be  willing  to  "lay  all 
their  cards  on  the  table"  and  to  consider  all  possible 
solutions  to  the  problem.  Mediation  is  voluntary  and  it 
can  lead  to  agreements  satisfactory  to  all  concerned. 

The  mediator  is  a  neutral  and  impartial  third  party. 
The  mediator  arranges  the  time  and  location  of 
meetings  between  disputants  and  conducts  the 
meetings.  Trained  in  problem-solving  techniques,  the 
mediator  works  to  create  an  environment  in  which  the 
disagreeing  parties  can  resolve  their  differences.  The 
mediator  assists  the  disputants  In  discussing  and 
considering  every  option  and  in  recording  agreements. 

Mediation  can  mean  the  difference  between  an 
acceptable  and  workable  agreement  and  costly,  time- 
consuming  and  possibly  ruinous  litigation,  even 
foreclosure  and  bankruptcy.  And  mediation  works; 
agreements  ;irc  reached  in  two-thirds  of  all  cases. 
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Call  toll-free  l'800-642hi762 


What  is  negotiation?  . 

In  addition  to  mediation,  AMS  also  offers 
negotiation  services.  Negotiation  is  a  less  formal  and 
often  longer  process  than  mediation.  Tlie  negotiator 
acts  as  a  representative  of  the  farmer,  rancher  or  other 
party  requesting  negotiation.  AMS  employs  about  30 
negotiators  located  throughout  the  state. 

Negotiators  also  act  as  farm  fmancial  consultants. 
They  help  qualifying  farmers  and  ranchers  prepare 
financial  statements,  cash  flov/  projections,  loan 
applications  and  other  papcrv/ork.  Negotiators  will 
also  meet  with  farm  creditors  to  help  farmers  with 
financial,  management  and  other  issues. 

How  does  negotiation  work? 

If  you  have  questions  or  need  assistance,  call  the 
toll-free  number,  1-800-642-4752.  A  negotiator  will  be 
assigned  to  your.case  and  will  contact  you  directly. 
Meetings  will  be  held  at  your  farm  or  a  mutually 
agreeable  location  at  your  convenience. 
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How  does  mediation  work? 

Mediaiion  usually  begins  after  ncgolia'ion  bciwccn  a 
borrower  and  creditors  has  failed  lo  result  in  a 
workable  repayment  plan.  Mediation  may  also  be 
initiated  when  a  creditor  either  rejects  a  borrower's 
restructuring  plan  or  considers  foreclosure.  In  North 
Dakota,  ihc  Farmers  Home  Administration,  Farm 
Credit  Services  and  the  Dank  of  North  Dakota  are 
required  lo  offer  mediation  before  initiating  farm  . 
foreclosure  proceedings. 

Here's  how  the  mediation  process  is  conducted: 

1.  Cither  a  borrower  or  lender  contacts  the 
Agricultural  Mediaiion  Service  and  requests 
mediation. 

2.  AMS  assigns  a  negotiator  to  help  the  borrower  pre- 
pare for  mediation  by  getting  all  necessary 
financial  papers  in  order. 

3.  AMS  assigns  a  mediator  to  the  case. 

4.  The  mediator  sets  up  a  meeiing(s)  between  the 
borrower  and  creditors. 

5.  The  negotiator  attends  mediation  meetings  with  the 
borrower  and  represents  the  borrower's  interests 
during  the  meetings. 

6.  The  mediator  is  neutral  and  facilitates  frank  and 
open  discussion  of  all  issues. 

7.  The  participants  discuss  all  problems,  possible 
solutions  and  options. 

8.  Participants  reach  a  mutually  saiistactory  agreement 
or  "agree  to  disagree." 

Other  situations? 

Although  most  cases  taken  by  the  Agricultural 
Mediation  Service  deal  with  credit  disputes,  the 
agency  has  been  aulhori/cd  to  offer  mediation  services 
in  other  areas  of  contention,  including  landlord-renter 
disputes  or  disputes  with  federal  agencies. 

Is  there  any  cost? 

The  first  10  hours  of  negotiating  assistance  to 
farmers  is  free  of  charge.  After  that  ,  a  nominal  fee  is 
charged  to  farmers/ranchers  and  creditors  using  AMS 
services.  A  waiver  of  fees  may  be  granted  to  those 
who  arc  unable  lo  pay. 
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North  Dakota 

Agricultural  Mediation  Service 

In  1984,  the  North  Dakota  Department  of 
Agriculture  implemented  the  Fann  Credit 
Counseling  Program  to  help  financially  stressed 
farmers  and  ranchers.  Under  the  program, 
qualifying  farmers  were  assigned  credit 
counselors  to  assist  them  in  dealing  with  their 
financial  problems. 

Gradually,  the  services  offered  by  Uie  program 
were  expanded  to  meet  the  growing  demands  of 
the  agricultural  community.  Negotiation  and 
mediation  services  were  offered  to  agricultural 
borrowers  and  lenders. 

In  1987,  Congress  passed  the  Agricultural 
Credit  Act  mandating  mediation  for  credit  cases 
involving  the  Farmers  Home  Administration  and 
Farm  Credit  Services.   ■ 

Two  years  later,  Uic  North  Dakota  Legislature 
approved  furtlier  expansion  of  Uie  program  wliicli 
WJLS  tlicn  renamed  Uic  Agricultural  Mediation 
Service.  In  1991,  tlic  Legislature  agali.  expanded 
the  scope  of  the  service,  allowing'AMS  to 
provide  mediation  and  negotiation  in  other  kinds 
of  disputes  related  to  agriculture. 

A  division  of  the  North  Dakota  Department  of 
Agriculture,  AMS  is  headquartered  in  the  State 
Capitol  in  Bismarck.  AMS  0[   rational  policies 
arc  detennined  by  tlie  North  ijakota  Credit 
Review  Board. 

For  more  infomiation,  write  or  call: 

North  Dakota 

Agricultural  Mediation  Service 

600  E.  Boulevard  Ave.,  Sixth  Floor 

Bismarck,  ND   58505-0020 

(800)  642-4752 

(701)224-4769 
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Other  resources 

Lawyer  Referral  Service 

The  State  Dar  Association  maintains  a  list  of 
attorneys  who  arc  trained  and/or  experienced  In 
farm  debt  issues.  Some  of  Uiese  attorneys  may 
offer  reduced  fees  for  farmers.  For  more 
information,  call  the  service,  toll-free,  at  1-800- 
932-8880. 

Mental  Health  Hotline 

Tlic  North  Dakota  Menial  Health  Association 
provides  infonnation  and  referrals  to  individuals 
faced  with  stress  and  depression  brought  on  by 
financial  problems  on  the  farm.  For  free, 
confidenlial  help,  call  the  association's  24-hour, 
toll-free  hotline  at  1-800-472-291 1. 


Your  Notes 


Kl/t     I-4--II 
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EXHIBIT  3 
FORMAL   MEDIATION  PROCEDURE 

DUTIES  OF  NEGOTIATORS  IN  FORMAL   MEDIATION 

1.  Contact    farmers   within  48  hours  of  receiving    letter  of  assignment    (L-01). 

2.  Get    "Repuest    for  Formal  Mediation'   (F-»2)   signed. 

3.  Get    "List   of  Creditors"   /F-»3)   signed,     Including  names,    addresses,    and  phone  numbers  c 
all    creditors.       EVERYTHING  MUST  BE  LEGIBLE! 

4.  Immediately  send  copies  of   "Request   for  Formal  Mediation"   (F-lt2)  and   "List  of  Creditor 
(F-II3)   to  the  Administrator. 

5.  Help  farmer  complete  and  compile  the   following  before    initial  mediation  meeting  and 
bring  copies  to  the  meeting: 

a.  Current   financial  statement   (must  be  current). 

b.  Cash  flow  projections   (current  year  and  typical  year). 

c.  Five  year   income,    expense,    and  production  history. 

d.  Three  most  recent  years  of  Income  tax  returns. 

e.  Any  other   Information  the  circumstances  may  require  (such 
as  copies  of  leases  and  contracts). 

If  this   information  has  been  completed  and  accepted  by  creditor,    verify  all    informatic 
Use  real  numbers;   change  numbers  only  if  mistakes  were  made. 

6.  Contact  primary  creditor(s)  prior  to  mediation  meeting  (whenever  possible)   to  provide 
them  with  relevant   financial  data. 

7.  If  agreement    Is  reached  with   Initiating  creditors(s)  prior  to  formal  mediation  meetinc 
immediately  notify  Mediator  so  he/she  can  file    'Final  Report'   (F-K5). 

8.  Coordinate  with  Mediator  to  set  up  time,    date,    location  of  initial  mediation  meeting. 

9.  Negotiate  on  behalf  of  fanner  at  mediation  meetings. 

10.  Assist  farmer  in  getting  desired  agreements  drawn  up  with  creditors  and  presented  to 
other  creditors  as  needed. 

DUTIES  OF  MEDIATORS  IN  FORMAL   MEDIATION 

1.  Contact  farmer  within  48  hours  of  receiving  letter  of  assignment  (L~t1). 

2.  Verify  with  Negotiator  that  the   'list  of  Creditors'  (F-II3)  has  been  completed,   signed. 
and  sent   In  (office  will  notify  creditor  who  requested  or   Initiated  mediation   if  the 
farmer  chooses  not  to  participate). 

3.  Set  up  meeting  date,    time,   and  location  of  mediation  meeting  In  coordination  with 
farmer,   negotiator,   and  lender  who  requested  mediation.     Initial  meeting  must  be  held 
within  45  days  of  the  date  farmer  requests  mediation  (F-»2)  date. 

4.  Notify  the  Administrator  at   least   14  days  before  the   initial  mediation  meeting   is  to 
take  place  (office  will  notify  creditors  of  meeting  date,    time,   and  place).     If 
agreement    is  reached  between  farmer  and   initiating  or  requesting  creditor  prior  to 
mediation  session,    imnediately  notify  the  Administrator  and  contact  all  creditors  to 
cancel   the  mediation  meeting. 

5.  Meet  with  farmer  and  creditors,   preside  over  meeting. 

6.  Schedule  additional  meetings    if  required  and  notify  all  participants  of  same. 

7.  Get  all  parties  to  mediation  to  sign    'Agreement   to  Mediate"   (F-f4).     Return  this  form 
the  office  with  the    'Final  Report'  (F-$5)  when  mediation   is  completed. 

8.  Prepare    "Confidential  Memorandum  of  Understanding'  (F-K4.S)   for  parties  to  sign  near 
conclusion  of  each  mediation  session  (as  appropriate). 

9.  File    "Final  Report"   (F-lt4.5)  of  outcome  of  mediation  with  Administrator.      This  report 
must  be  filed  within   75  days  of  the  date  the   farmer  requested  mediation  (F-g2  date). 
unless  the  farmer  and   initiating  creditor  agree  to  an  extension  of  mediation,    or  a 
declaration  of  bad  faith  has  been  made  against  a  creditor  (if  so,  mediation  may  be 
continued  up  to  60  additional  days).      If  parties  agree  to  an  extension,    such  extenslo 
must  be   in  writing  from  the  requesting/initiating  creditor. 

RVD   1-17-91 
9013. 1 
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EXHIBIT  5 


Farmers  Home  Administration  Mediation  Requests  Received, 
Mediated,    and  Agreements  Reached  by  Calendar  Year 


1989 

1990 

1991 

1992 

1993 

REQUESTS 

830 

266 

128 

386 

120 

CASES  MEDIATED 

455 

165 

145 

42 

310 

AGREE  RATE(X) 

66 

64 

42 

79 

47 

Farm  Credit  Services  Mediation  Notices  Received,   Mediated, 
and  Agreements  Reached  by  Calendar  Year 


1989 

1990 

1991 

1992 

1993 

NOTICES  RECD 

503 

719 

756 

620 

342 

CASES  MEDIATED 

112 

186 

190 

118 

51 

AGREE  RATE(X) 

66 

83 

72 

66 

69 

The  Bank  of  North  Dakota  Mediation  Requests  Received,   Mediated, 
and  Agreements  Reached  by  Calendar  Year 


1989 

1990 

1991 

1992 

1993 

REQUESTS 

61 

66 

42 

31 

11 

CASES  MEDIATED 

1 

95 

37 

28 

7 

AGREE  RATE(X) 

100 

76 

73 

75 

86 

257 
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state  of  Wisconsin 

Tommy  G  Thompson,  Governor 


Department  of  Agriculture,  Trade  and  Consumer  Protection 

Alan  T,  Trocy,  Secretary  801  West  Badger  Road  •  PO  Box  891 1 

Madison.  Wisconsin  53708-891 1 

Testimony  of  Jo  Ann  Prust,  Mediation  Coordinator 

Wisconsin  Farm  Nadlatlon  and  Arbitration  Program 

Wisconsin  Dapartmant  of  Agriculture,  Trade  and  Consumer  Protection 

before  the 

House  Subcommittee  on  Environment,  Credit,  and  Rural  Development 

of  the 
Committee  on  Agriculture 
House  of  Representatives 

Washington,  D.C. 
April  12,  1994 

Mr.  Chaimian  and  distinguished  members  of  the  Subcommittee,  I 
appreciate  the  opportunity  to  testify  today  on  Congressman 
Pomeroy's  amendment  to  HR  AlSt  which  creates  a  National  Appeals 
Division  within  the  USDA. 

My  name  is  Jo  Ann  Prust,  I  am  the  Mediation  Coordinator  for 
the  Wisconsin  Farm  Mediation  and  Arbitration  Program  a  USDA 
Certified  Farm  Mediation  Program.  Before  becoming  coordinator  of 
this  program,  I  served  as  a  volunteer  mediator  in  Wisconsin  for 
four  years  and  have  had  the  opportunity  to  see  first-hand  the 
benefits  of  mediation. 

I  ask  your  support  of  HR  5.'\SO  and  the  amendment  offered  by 
Congressman  Pomeroy,  which  creates  an  independent  National  Appeals 
Division  and  expands  the  role  of  mediation  in  the  appeals  process. 
My  remarks  in  support  of  the  creation  of  a  National  Appeals 
Division  and  an  expanded  role  for  mediation  are  based  upon  our 
experience  with  the  existing  USDA  Certified  Mediation  Program  in 
Wisconsin. 

We  currently  have  approximately  100  volunteers,  coordinated  by 
the  Wisconsin  Mediation  and  Arbitration  Program,  who  donate  their 
time  to  serve  as  impartial  mediators  in  farm  creditor/debtor 
disputes  providing  parties  with  a  fair,  cost  effective, 
confidential  process  for  discussing  and  resolving  disputes.  This 
Program,  which  was  created  in  1985,  is  an  extraordinary  example  of 
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a  working  partnership  between  the  federal  government,   state 
government  and  the  private  sector. 

Our  experience  with  mediation  in  Wisconsin  has  demonstrated 
the  following  benefits: 

1)  Mediation  has  helped  stabilize  FmHA  delinquency  rates  in 
Wisconsin,  currently  at  11.16%.  Wisconsin's  experience  is 
consistent  with  that  in  other  states.  A  comparison  of  the 
average  delinquency  rate  in  states  with  "USDA  Certified  State 
Agricultural  Mediation"  programs  (19.24%)  and  those  states 
with  no  "Certified"  program  (29.43%)  supports  the 
effectiveness  of  the  mediation  process. 

2)  Mediation  provides  a  more  humane,  less  formal  forum  for 
parties  to  develop  and  evaluate  options,  negotiate  proposals 
and  produce  agreements  to  resolve  disputes. 

3)  Mediation  allows  parties  to  resolve  disputes  without 
litigation,  which  can  save  both  time  and  money.  Consider,  for 
example,  the  case  of  Robert  Falk,  a  Janesville,  Wisconsin 
farmer  whose  property  was  the  subject  of  a  foreclosure  action 
by  Farmers  Home  Administration  (FmHA) .  On  March  31,  1989,  Mr. 
Falk  was  notified  by  FmHA  that  his  loan  had  been  reclassified 
as  a  "Non-Program  Loan".  When  he  attempted  to  appeal  this 
determination,  he  was  advised  by  FmHA  that  the  determination 
was  not  appealable.  In  a  decision  dated  December  21,  1993, 
the  7th  U.S.  Court  of  Appeals  in  Chicago  vacated  the  summary 
judgment  in  favor  of  the  government  granted  that  had  been 
granted  by  the  U.S.  District  Court  in  Madison,  Wisconsin.  The 
reversal  was  based  on  Falk's  raising  "...a  factual  issue  as  to 
whether  he  was  eligible  to  apply  for  debt  restructuring..." 
under  the  Agricultural  Credit  Act  of  1987.  Had  Mr.  Falk  been 
allowed  to  proceed  through  the  FmHA  appeals  process,  including 
an  opportunity  to  mediate,  this  matter  would  likely  have  been 
settled  in  a  far  more  timely  and  cost  effective  manner. 

4)  Mediation  can  improve  communication  and  strengthen  both 
professional  and  individual  relationships  between 
participants.   Mediation  offers  a  safe  environment  in  which 
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participants  have  an  opportunity  to  be  heard,  to  identify  and 
discuss  issues  and  options  and  to  develop  an  agreement 
acceptable  to  all  parties. 

5)  Mediation  serves  as  a  "stop  gap  protection"  to  ensure  that 
participant's  rights  are  being  protected  and  appropriate 
procedures  followed.  The  need  for  this  type  of  protection  can 
be  illustrated  by  cases  such  as  that  of  Robert  Fa  Ik,  the 
farmer  from  Janesville,  Wisconsin  whose  case  is  outlined 
above . 

The  current  USDA  Certified  Farm  Mediation  Program  has  proven 
to  be  a  valuable  tool  for  both  the  FmHA  and  its  borrowers.  The 
effectiveness  of  the  program  was  cited  by  Vice  President  Gore  in 
the  Report  of  the  National  Performance  Review  Task  Force,  issued  on 
September  7,  1993,  as  the  type  of  innovation  which  should 
"...spread  faster  and  further  across  the  federal  government." 

As  a  volunteer  mediator  and  in  my  current  role  as  coordinator 
for  the  Wisconsin  Farm  Mediation  and  Arbitration  Program,  I  have 
seen  first  hand  the  benefits  of  mediation.  A  National  Appeals 
Division,  which  includes  mediation  as  a  first  step  in  the  appeals 
process,  would  result  in  a  more  effective  appeals  process  and  would 
be  in  the  best  interest  of  both  the  USDA  and  individuals  using 
services  provided  by  the  agency. 

I  urge  you  to  support  HRillSQ  which  creates  a  National  Appeals 
Division  and  Congressman  Pomeroy's  amendment  which  expands  the  role 
of  mediation  in  the  appeals  process. 

Thank  you  once  again,  Mr.  Chairman,  for  this  opportunity  to 
present  this  testimony.  I  would  be  happy  to  answer  any  questions 
you  or  the  Subcommittee  members  may  have. 

(Attachments  follow:) 
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Farmer 
fights,  wins 
own  case 

Associated  Press  .         . 

Robert  Falk  handled  the  paper- 
work himself  rather  than  hire  a 
lawyer,  and  figures  he  surprised  the 
bureaucrats  by  winning  his  case. 

Lacking  the  $20,000  he  said  was 
needed  to  hire  an  attorney,  Falk  in 
1992  set  out  to  research  farm  fore- 
closure cases  and  prepare  legal  ar- 
guments in  an  effort  to  save  his  44- 
acre  farm  east  of  Janesville. 

The  Farmers  Home  Administra- 
tion was  trying  to  foreclose  on  his 
Rock  County  farm  because  his  loan 
repayments  were  in  arrears. 

He  was  unemployed  and  had  lost 
most  of  the  1,500  acres  he  once 
farmed,  Falk  said.  At  least  that  left 
him  with  spare  time  for  research  in 
law  libraries. 

Elarlier  this  week,  the  7th  U.S. 
Court  of  Appeals  in  Chicago 
reversed  a  foreclosure  that  had 
been  approved  in  U.S.  District 
Court  in  Madison. 
.,.  ^'This  was  probably  quite  a  shock 
to  the  Farmers  Home  Administra- 
tion, because  I'm  just  an  amateur," 
Falk  said  Thursday.  "I  don't  have 
much  legal  skill,  but  I  am  a  good 
reader." 

Falk's  case  stenmaed  from  the 
denial  by  FmHA  to  restructure  the 

ATTACHMENT  A  -  Jo  Ann  Prust  Testimony 
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balance  of  his  $400,000  loan.  His 
case  hinged  on  whether  he  signed  a 
government  document. 

After  a  bad  crop  year  in  1976, 
Falk  secured  a  $400,000  FmHA 
emergency  loan  with  a  mortgage  on 
the  farm.  In  late  1988,  the  FmHA 
told  Falk  it  was  accelerating  repay- 
ment of  his  loan  and  also  sent  him 
information  on  restructuring  his 
debt. 

Falk  responded  with  a  request  to 
be  considered  for  all  available  pro- 
grams that  would  change  his  repay- 
ment schedule.  In  March  1989, 
FmHA  told  Falk  he  was  ineligible 
for  any  of  the  programs  because  he 
liad  signed  a  loan  repayment  accel- 
eration agreement  in  1983. 

Falk  Insisted  that  neither  he  nor 
his  former  wife  ever  signed  such  a 
document,  but  the  FmHA  said  its 
decision  couldn't  be  appealed.  By 
selling  off  five  of  his  six  farms, 
Falk  had  paid  84  percent  of  the~ 
1977  loan  when  he  stopped  making 
payments  in  November  1989. 

The  government  began  foreclo- 
sure proceedings  in  1992,  and  later 
that  .year  f^eral  Judge  John 
SbabazTefused  to  stay  the  foreclo- 
sure. / 

In  overturning  Shabaz's  decision, 
the  Appeals  Court  noted  that  Falk 
had  denied  signing  the  document 
that  would  have  made  him  ineligi- 
ble for  foreclosure  protection.  It 
noted  Falk's  name  was  typed  on  the 
form  but  had  not  been  signed,  and 
that  the  authenticity  of  the  docu- 
ment had  not  been  addressed  by  the 
court. 
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Wlnitth  States?  Court  of  aippeals^ 


For  the  Seventh  Circuit 
Chicago,    Illinois  60604    ^  ^ 

Submitted  December  14,    1993*  ^  *o*^^6ir^ 

Decided      December  21  1993  P^  "J  fo  ^  Ote^ 

HON.   WALTER  J.    CWflllNGS,    Circuit  Judge  A» 

HON,    RICHARD  D.    CUDAHY,    Circuit  Judge 
HON.    FRANK  H.    BASTBRBROOK,    Circuit  Judge 


UNITBD  STATES  OF  AMERICA,  Appeal  from  the  United 

Plaintiff -Appellee.  States  District  Court 


for  the  Western 
District  of  Wl8C<X)sin. 


No.      92-3590 


Case  No.  92-C-150 
ROBERT  H.  FALK,  John  C.  Shabaz, 

PeCendant-flBpellftnt-  iZud3£. 

o  R  D  B  R 

Robert  H.  Falk  appeals  the  district  court's  grant  of  etimmary 
judgment  in  favor  of  the  government  in  this  civil  action  for 
foreclosure  brought  pursuant  to  28  U.8.C.  §§1345  and  2001-2003. 
Falk  raises  several  challenges  to  the  district  court's  decision, 
including  the  contention  that  prior  to  bringing  this  action  for 
foreclosure,  the  Farmers  Home  Administration  (FmHA)  should  have 
permitted  him  to  take  advantage  of  the  debt  restructuring 
provisions  of  the  Agricultural  Credit  Act  of  1987  (the  1987  Act) . 
Because  Falk  has  raised  a  factual  issue  as  to  whether  he  was 
eligible  to  apply  for  debt  restructuring  under  the  1987  Act  and  was 
wrongly  deprived  of  that  opportunity,  we  vacate  and  remsuid. 


After  preliminary  exeunination  of  the  briefs,  the  court 
notified  the  parties  that  it  had  tentatively  concluded  that  oral 
argument  would  not  be  helpful  to  the  court  in  this  case.  The 
notice  provided  that  any  party  might  file  a  "Statement  as  to  Need 
of  Oral  Argument."  See  Fed.  R.  App.  P.  34(a);  Cir.  R.  34(f). 
Appellant  has  filed  a  statement  requesting  oral  argument.  Upon 
consideration  of  that  statement,  the  briefs  and  the  record,  the 
request  for  oral  argument  is  denied  and  the  appeal  ie  submitted  on 
the  briefs  and  record. 

ATTACHMENT  B  -  Jo  Ann  Prust  Testimony 
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In  1977,  Robert  and  Janet  Falk  borrowed  $400,000  from  the 
PmHA,  securing  the  debt  by  a  mortgage  on  their  family  farm  located 
in  Janesville,  WiBconsin,  The  promieaory  note  signed  by  the  Palks 
indicates  that  the  loan  was  designated  an  "Emergency"  loan  under 
the  Consolidated  Farm  and  Rural  Development  Act.  In  1988,  Palk  was 
informed  by  the  PmHA  that  it  intended  to  accelerate  his  loan,  llie 
PmHa  also  sent  Falk  a  packet  of  information  concerning  loan 
restructuring  programs  {the  1951-S  Instructions)  available  to  aid 
farmers  in  repaying  their  loans.  On  December  19,  1988,  Falk 
responded  to  the  notice  of  intent  to  accelerate,  stating  that  he 
vfEuited  to  be  considered  for  all  available  programs.  On  March  31, 
1989.  the  FmHA  advised  him  that  he  was  ineligible  for  any  of  the 
loan  restructuring  options  described  in  the  1951-S  Instructions 
because  his  loan  had  been  reclassified  as  a  "Non- Program  Loan"  in 
1983.  The  F^nHA  stated  that  this  reclassification  took  place  when 
Palk  and  his  wife  executed  a  Form  PmHA  465-11  "Accelerated 
Repayment  Agreement,"  dated  December  29,  1983.  Palk  claims  that 
neither  ne  nor  his  former  wife  ever  signed  this  instrument .  When 
Falk  attempted  to  appeal  the  FmHA's  determination,  he  was  advised 
by  the  FmHA  that  it  was  unappealable. 

Falk  did  not  make  payments  on  the  promissory  note  after 
November  15,  1989.  On  May  6.  1991,  the  FtoiHA  advised  Palk  that  his 
loan  had  been  accelerated,  and  that  if  his  remaining  debt  were  not 
paid  in  full  within  30  days,  the  FmHA  would  foreclose  hie  mortgage. 
Palk  did  not  pay,  and  the  government  instituted  this  foreclosure 
action  on  February  24,  1992.  The  district  court  held  a  hearing, 
then  granted  the  government's  motion  for  summary  judgment  on  July 
29,  1992.  The  court  determined  that  as  of  that  date,  Falk  owed 
$62,430.72  in  principal  and  $12,820.88  in  interest  on  the  note,  amd 
$475.75  in  court  costs.'  Concluding  that  the  state  statutory 
redenption  period  of  one  year  was  inapplicsUsle,  the  court  allowed 
a  sixty-day  redemption  period  prior  to  public  auction,  and  ordered 
the  property  to  be  sold  as  a  whole.  Palk's  subsequent  motions  for 
reconsideration  were  denied,  and  this  timely  appeal  followed. 

Title  VI  of  the  Agricultural  Credit  Act  of  1987,  Pub.  L.  No. 
100-233,  SS601-626,  101  Stat.  1665,  1665-85  (1988),  which  took 
effect  on  January  6,  1988,  substantially  amended  the  debt 
restructuring  and  loan  servicing  provieions  of  the  Consolidated 
Farm  and  Rural  Development  Act  (codified  at  7  U.S.C.  §1921  at  seq. ) 
governing  farmer  program  loans  administered  by  the  FmHA.  The 
Secretary  of  Agriculture  subsequently  promulgated  regulations 
prescribing  the  procedures  to  be  followed  in  servicing  most  FmHA 
loans.  See  7  C.F.R.  §1951,  subpart  S.   Under  these  provisions,  an 


'  According  to  these  figures,  at  the  Lime  of  Corecloeure  Falk 
had  already  paid  04%  of  the  principal  on  his  $400,000  promissory 
note. 
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eligible  borrower  who  has  outstanding  obligations  to  the  Secretary 
under  any  "farmer  progreun  loan"  has  a  right  to  try  to  persuade  the 
Secretary  not  to  foreclose  on  his  property  by  applying  for  debt 
restructuring  under  one  of  the  primary  loan  service  programs 
described  in  7  U.S.C  SS1991(b) (3)  and  2001. *  Ss&  United  gtaten  v. 
BinUfll.  992  P. 2d  761,  762  (7th  Cir.  1993);  7  U.S.C.  §1981a;  7  C.P.R. 
S1951.902,  "Farmer  program  loans"  include  "Emergency  (EM)"  loans, 
see  7  C.F.R.  S1951.906,  but  do  not  include  "Non-Program  (NP)  ■ 
loans,  flsfi  7  C.F.R.  §1965.34.'  Moreover,  7  U.S.C.  §l981d  provides 
that  a  qualified  borrower  who  has  become  delinquent  in  malcing 
payments  on  his  loan  must  be  notified  by  the  Secretary  of  the 
primary  loan  service  programs  for  which  he  may  apply,  and  be 
considered  "before  the  earliest  of--  (A)  initiating  any 
liquidation;  (B)  requesting  the  conveyance  of  security  property; 
(C)  accelerating  the  loan;  (D)  repossessing  the  property;  (E) 
foreclosing  on  property;  or  (F)  taking  any  other  collection 
action."  7  U.S.C.  §l981d(d)  (3)  .  Sea  Moaeanko  v.  Yeutter.  944  F. 2d 
418,  423-24  (8th  Cir.  1991);  Coleman  v.  Lyno.  864  F.2d  604,  608-0') 
(8th  Cir.  1988).  cert,  denied.  493  U.S.  953  (1989);  United  States 
y.  Selens)ce.  882  F.2d  220,  221  (7th  Cir.  1989)  (jHfi£  curiam)  ;  flfifi 
alflfi  United  States  v.  Kottcamp.  823  F.  Supp.  609,  611-613  (N.D. 
Ind.  1993)  .  Finally,  the  statute  provides  that 

[n]o  foreclosure  or  other  similar  actions  shall  be  taken 
to  liquidate  any  loan  determined  to  be  ineligible  for 
restructuring  by  the  Secretary  under  this  section 

(1)  until  the  borrower  has  been  given  the 
opportunity  to  appeal  such  decision,  and 

(2)  if  the  borrower  appeals,  the  appeals  process  has 
been  completed,  and  a  determination  has  been  made  that 
the  loan  is  ineligible  for  restructuring. 

7  U.S.C.  §2001(g)  . 


2  "Borrower"  is  defined  in  7  U.S.C.  S1991(b) (1)  and  7  C.F.R. 
S1951.906;  eligibility  criteria  for  debt  restructuring  and  loan 
servicing  are  outlined  in  7  U.S.C.  §2001 (b)  and  the  corresponding 
regulations. 

'  New  regulations  governing  Non- Program  (NP)  loans  have 
recently  been  promulgated  by  the  Secretary  of  Agriculture,  becoming 
effective  November  12,  1993.  gfifi  Farmers  Home  Administration 
NonProgram  (NP)  Loans,  58  Fed.  Reg.  52644,  52644-52  (1993)  (to  be 
codified  at  V  C.F.R  §1951  subpart  J).  The  collection  and 
management  of  NP  loans  by  the  Secretary  is  governed  by  42  U.S.C. 
§1480  (not  7  U.S.C.  §1921  et  eeq. ) .  and  was  thus  unaffected  by  the 
1987  Act.   S^  58  Fed.  Reg.  at  52646. 
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In  Seleneke.  this  court  joined  the  Eighth  circuit  In  holding 
that  as  of  January  6,  1988,  the  1987  Act  applied  to  all  pending  and 
future  actions  for  foreclosure  of  fanner  program  loans  by  the  FmHA. 
882  F.2d  at  221  (citing  Coleman.  864  F.2d  at  604).  Although  Falk 
has  repeatedly  invoked  the  procedural  protections  of  the  1967  Act,* 
neither  the  district  court- -nor  indeed  the  government- -has  directly 
addressed  the  issue  of  whether  he  is  entitled  to  those 
protections.'"  The  affidavit  and  attached  exhibits  submitted  by 
Falk  to  the  district  court  show  that  when  Falk  requested  that  he  be 
considered  for  debt  restructuring  on  December  19,  1988,  he  was 
advised  that  he  was  ineligible  because  his  loan  had  been 
reclassified  as  a  "Non- Program"  loan  in  1983,  (R.  at  23,  Exhs.  3- 
13.)  Falk  hotly  disputes  that  he  ever  signed  the  document  by  which 
this  reclassification  was  presumably  accomplished,  and  the  record 
suggests  that  he  may  be  right.*  (R.  at  14,  Bxh.  A.)  The  evidence 
submitted  by  Falk  shows  that  the  FmHA  categorically  refused  to  • 
consider  whether  Falk  may  be  qualified  for  one  of  the  primary  loem 
service  programs,  advising  him  that  the  1987  Act  did  not  apply  to 
his  loan  at  all.  (R.  at  23,  Exh.  8.)  Falk  was  thus  deprived  of  an 
opportunity  to  apply  and  be  considered  for  debt  restructuring  under 
7  U.S.C.  §§19eia,  19Bld  and  2001.  Because  Falk  has  raised  a 
factual  issue  concerning  whether  he  was  entitled  to  the  procedural 
protections  mandated  by  the  1987  Act,  we  must  vacate  the  district 
court's  summary  judgment  ordering  foreclosure  of  his  mortgage. 

Falk  also  contends  that  the  one-year  redemption  period 
following  foreclosure  available  under  Wisconsin  law,  rather  than 


*  (R.  at  10,  20-23.) 

*  We  note  in  particular  that  in  its  Reply  to  Falk's  Response 
to  the  government's  Motion  for  Summary  Judgment,  the  government 
made  no  mention  of  Falk's  contention  that  the  1987  Act  applies  to 
him  and  that  its  provisions  have  not  been  complied  with  by  the 
FmHA.   (R.  at  24.)   gf ,  Kottcamp.  823  F.  Supp.  at  611. 

*  Form  FmHA  465-11,  the  "Accelerated  Repayment  Agreement,"  is 
an  interesting  document.  In  the  space  provided  for  indicating 
"Type  of  Loan"  it  contains  the  letters  "EM. "  Under  FmHA 
regulations,  "EM"  usually  designates  an  "Emergency  Loan."  fififi  7 
C.F.R.  §1951.906.  Emergency  loans  are  "Farmer  Program  Loans,  "  iiL., 
and  are  thus  governed  by  the  statutory  provisions  discussed  above. 
Moreover,  the  signature  line  at  the  foot  of  the  document  does  not 
bear  any  actual  signatures,  but  only  the  typewritten  names  Robert 
H.  Falk,  Jane  M.  Falk  and  Steven  U.  Ziegler,  each  preceded  by  the 
sign  "/a/."  The  signature  line  provided  for  a  witness  is  blank. 
Neither  the  authenticity  nor  the  legal  significance  of  this 
document  were  ever  addressed  by  the  district  court  or  the 
government . 
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the  sixty-day  period  allowed  by  the  district  court,  should  be 
applied  to  this  case.  See  Wis.  Stat.  S846.10(2).  As  Falk  himself 
recognizes  in  his  Reply  Brief,  we  rejected  this  argument  in  Ejjuinj 
on  the  ground  that  the  1987  Act  and  corresponding  regulations 
provide  a  comprehensive  framework  allowing  borrowers  ample 
opportunity  to  redeem  their  property.  The  application  of 
additional  state  law  protection  is  thus  precluded.  992  P. 2d  at 
762-63.  In  any  case,  the  issue  is  moot  in  light  of  our  disposition 
above.  Finally,  Falk  challenges  the  district  court's  decision  to 
sell  the  entire  property  as  one  parcel  rather  than  two  on  the 
ground  that  he  wished  to  have  an  opportunity  to  repurchase  his 
homestead.  On  remand,  the  district  court  should  consider  whether 
the  homestead  protection  provisions  of  the  1987  Act  govern  this 
claim  as  well.  Qss.  United  States  v.  Rode  Corp..  996  F.2d  174,  176 
(7th  Cir.  1993);  7  U.S.C  §S1981d,  2000. 

The  district  court's  summary  judgment  in  favor  of  the 
plaintiff  is  VACATED,  and  this  case  is  REMANDED  for  further 
proceedings  consistent  with  this  order, 

VACATED  and  REMANDED 
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Mediation  In  the  Department  of  Agriculture 

Since  the  inception  of  farm  mediation  programs  during  the  farm  crisis  in  the  mid 
eighties,  the  use  of  mediation  has  grown  from  local  initiatives  in  Iowa  and  Minnesota  to 
federally  certified  activities  in  eighteen  states.  With  broad  financial  support  from  state 
and  federal  governments  as  well  as  private  funding  and  client  fees,  mediation  programs 
have  grown  and  worked  to  meet  the  differing  needs  in  each  state.  Despite  the 
differences  in  funding  and  scope,  it  is  clear  that  the  mediation  programs  have  become 
an  integral  part  of  the  rural  landscape  (NIDR  Forum,  Fall  1990).  The  success  of  these 
programs  is  unparalleled,  and  the  advocates  of  mediation  are  varied.  Republicans  and 
Democrats  support  the  programs  and  farmers,  creditors,  and  attorneys  have  coalesced 
to  promote  the  use  of  certified  mediation  programs. 

In  evaluating  agricultural  mediation  programs,  the  Department  of  Agriculture,  Farmers 
Home  Administration  reports  that  during  the  period  from  1987  to  1992  the  eighteen 
certified  states  processed  over  27,000  cases  -  approximately  50%  of  the  delinquent 
borrowers  nationwide  (The  University  of  Tulsa  Law  Journal.  Volume  29,  No.  1,  Fall 
1993).   (Estimates  for  1993  suggest  that  the  caseload  has  increased  above  31,000.) 
Additionally  this  report  indicates  that  approximately  60%  of  these  cases  are 
successfully  resolved  through  the  efforts  of  mediation  programs.  While  this  does  not 
mean  these  cases  actually  go  to  the  mediation  table,  it  means  that  the  efforts  of  the 
mediation  programs  lead  to  the  successful  resolution  of  the  case.      The  costs  to  the 
government  for  this  program  (through  1992)  is  $12,075,000,  and  the  benefits  are 
estimated  to  range  from  $3.20  to  $5.92  for  every  dollar  spent  by  the  government 
(IBID).  Using  these  estimates  FmHA  has  netted  between  24  million  and  60  million 
dollars  in  the  first  five  years  of  the  program.  Ending  this  program  will  cost  the 
government,  and  expanding  it  will  save  the  government. 

While  these  figures  are  significant,  agricultural  mediation  programs  are  not  the  only 
federal  programs  that  suggest  mediation  is  cost  effective  for  the  government.  During 
the  Society  of  Professionals  in  Dispute  Resolution  Conference  in  the  fall  of  1993, 
Environmental  Protection  Agency  officials  indicated  that  mediation  was  being  used  in 
numerous  cases,  and  that  an  initial  study  indicated  savings  ranged  from  $5,000  to 
hundreds  of  thousands  per  case.  Similar  reports  come  fit)m  Fwleral  Judges  who 
indicated  that  five  days  in  mediation  solved  over  1000  asbestos  cases  that  would  require 
four  weeks  of  trial  for  ten  of  the  1000  cases.  Obviously  the  savings  are  incredible  in 
just  reducing  the  caseload  of  the  judges  not  even  considering  the  costs  for  ancillary 
services  of  the  federal  courts.  While  the  judges  did  not  establish  the  cost  savings,  it  is 
estimated  that  one  hour  of  court  time  costs  $700.  In  multiplying  out  the  numbers  the 
savings  for  the  government  exceed  $16,000  for  ten  cases.  When  this  is  applied  to  the 
1000  cases  the  savings  are  in  the  millions. 
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Because  of  the  success  of  agricultural  mediation  the  actual  question  should  be  how  to 
expand  mediation  into  other  divisions  of  the  Department  of  Agriculture.   It  should  be 
apparent  that  mediation  has  worked  in  the  debtor  creditor  activity,  and  thus  it  would  be 
useful  to  promote  mediation  for  similar  debtor  creditor  cases  such  as  rural  water  and 
housing  loans  that  cannot  be  paid.  On  another  level,  it  would  appear  that  mediation 
would  be  even  more  useful  in  resolving  impasses  that  arise  from  farmers  working  with 
ASCS  and  SCS.  The  current  appeal  process  and  the  anticipated  process  for  the  entire 
department  utilize  an  arbitration  model  that  includes  the  use  of  Administrative  Law 
Judges.  While  this  form  of  dispute  resolution  is  more  cost  effective  than  the  courts,  it 
is  questionable  whether  it  is  as  efficient  as  mediation.  Moreover,  dispute  resolution 
experts  such  as  Professor  Frank  Sander  and  former  Attorney  General  Griffin  Bell 
advocate  that  parties  negotiate  first,  mediate  second,  arbitrate  third,  and  litigate  last 
(Attorneys  Generals  and  New  Methods  of  Dispute  Resolution.  Frank  Sander). 

In  building  the  case  for  mediation  as  the  initial  intervention,  it  is  important  to  note  that 
mediation  works  better  in  the  complex  cases  than  arbitration.  It  works  bests  as  an 
intervention  because  it  allows  the  parties  to  continue  to  use  their  criteria  (technical  and 
equitable)  for  decision  making  as  opposed  to  legal  criteria.  Arbitrators  and  judges 
make  decisions  based  upon  legal  criteria  which  means  the  facts  of  the  cases  have  to  be 
converted  to  legal  doctrine.  During  the  conversion  process,  parties  may  lose  site  of  the 
actual  dispute  and  hence  a  commitment  to  the  outcome.  They  may  also  lose  any 
opportunity  to  restore  each  disputant  to  the  position  prior  to  the  dispute.  While 
equitable  solutions  may  occur,  procedural  considerations  have  equal  merit,  and 
arbitrators/judges  use  this  criteria  regularly  because  appeals  along  these  line  are 
difficult  to  appeal.  Again  this  mitigates  against  long  term  commitment  by  the  parties  to 
a  particular  solution.  In  fact  an  analysis  of  mediation  versus  litigation  indicates  that 
mediation  outcomes  are  implemented  70%  of  the  time  versus  35%  for  litigation 
outcomes.  ("Issues  in  Mediation:  Rhetoric  and  Reality,  Monograph  by  J.  Roehl  and 
R.  Cook).  It  can  therefore  be  extrapolated  that  mediation  will  create  outcomes  where 
parties  are  more  likely  to  be  committed  to  implementation  than  an  arbitration  session 
where  a  third  party  makes  a  decision. 

In  regulatory  actions  siniilar  to  ASCS  and  SCS  cases  (such  as  reconstitution  or  wetland 
designation),  arbitration  may  mandate  specific  performance  by  the  fanner  (or  the 
government).  However,  it  will  not  insure  that  the  farmer  actually  changes  the 
violations  nor  will  it  stop  incessant  appeals  that  posQwne  the  resolution  of  the  problem 
until  the  damage  is  done.  Thus  the  government  will  not  be  protected,  and  the  time  for 
processing  the  case  will  be  detrimental  for  the  government.  As  creditors  in  the 
agricultural  sector  have  proclaimed,  time  equals  money  and  mediation  takes  less  time 
than  arbitration. 
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In  closing  it  is  important  to  recognize  that  funding  certified  mediation  programs  has 
resulted  in  numerous  positive  economic  benefits.  It  is  also  important  to  note  that  these 
programs  have  improved  the  image  of  the  Department  with  the  client  system,  and  that 
expanding  these  programs  will  provide  greater  benefits  to  the  Department,  the  farmers, 
and  rural  America.  Continuing  and  expanding  the  scope  of  the  certified  mediation 
programs  will  only  enhance  the  Department  of  Agriculture's  ability  to  meet  the  needs 
of  rural  America.    Unlike  other  programs  these  certified  mediation  programs  have 
broad  bi-partisan  support,  and  the  expansion  will  only  be  in  the  best  interest  of  this 
country. 
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National  Family  Farm  Coalition 


no  Maryland  Avenue,  NE,  Suite  307  •   Washington,  DC  20002   •   (202)  543-5675   •    Fax  (202)  543-0978 

TESTIMONY  OF  SUSAN  BRIGHT  on 
BEHALF  OF  THE  NATIONAL  FAMILY  FARM  COALITION 
BEFORE  THE  HOUSE  AGRICULTURE  COMMITTEE,  SUBCOMMITTEE  ON 
ENVIRONMENT,  CREDIT,  AND  RURAL  DEVELOPMENT  ON  H.R.  4153 

Tuesday,  April  12,  1994 

Good  morning.   My  name  is  Susan  Bright.  I  am  here  today 
representing  the  39  member  organizations  of  the  National  Family 
Farm  Coalition  (NFFC)  in  30  states  who  have  been  strong 
supporters  of  mediation.   I  am  pleased  to  be  here  today  to 
testify  in  strong  support  of  H.R.  4153  -  the  Agricultural 
Mediation  Improvement  Act  of  1994. 

I  farm  in  Centerville,  Indiana  with  my  family.  Unfortunately 
I  also  have  no  choice  but  to  work  off -farm  in  a  Department  store 
and  my  husband  wor)cs  for  a  truc)c  dealership  to  help  ensure  that 
we  can  stay  on  our  farm  and  provide  affordable  health  insurance 
for  our  feunily.   It  was  my  personal  experience  with  the  farm 
crisis  of  the  1980 's  and  the  ongoing  lac)c  of  farm  income  on  my 
farm  today  that  ma)ces  me  and  many  others  understand  how  important 
it  is  to  resolve  conflicts  through  the  use  of  effective 
mediation. 

In  1987,  we  had  to  file  a  Chapter  12  bankruptcy  to  enable  us 
to  negotiate  with  our  creditors  and  survive  on  our  farm.   For 
myself  and  many  others  around  the  country,  mediation  and  the  debt 
restructuring  options  in  the  Agricultural  Credit  Act  of  1987, 
which  provided  for  debt  restructuring  with  a  write-down  when  it 
was  the  least  cost  alternative  to  the  federal  government,  could 
have  averted  our  expense  of  nearly  $70,000  in  legal  fees,  years 
of  personal  anguish,  and  unnecessary  bankruptcies.   Around 
$100,000  of  unsecured  debt  could  have  remained  in  our  local 
economy  had  we  not  had  to  enter  into  costly  litigation  and 
bankruptcy  expense  that  totalled  nearly  $7  0,000. 

In  Indiana,  we  are  now  fortunate  to  have  a  mediation  program 
and  a  state  funded  Farm  Advocates  Program  that  helps  to  ensure 
that  farmers  understand  and  benefit  from  the  rights  provided  for 
them  under  various  laws  that  have  been  enacted.   It  is  critical 
to  have  mediators  trained  in  dispute  resolution  to  deal  with 
conflicts,  not  economic  advisors. 

Farmers  I  know  who  have  worked  through  the  mediation  process 
and  have  been  treated  objectively  feel  much  more  satisfied  with 
the  outcome  whether  they  have  "won"  or  "lost".    Respect  is  built 
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for  a  mediator  who  is  fair  and  helps  really  resolve  the  emotional 
history  that  has  been  built  up  between  the  farmer  and  the 
creditor.   This  type  of  "success"  should  be  available  to  resolve 
all  types  of  conflicts  involving  USDA  and  other  government 
agencies,  not  just  limited  to  credit. 

The  NFFC  has  consistently  supported  mediation  at  the 
national  level  and  strongly  supported  the  authorization  language 
in  the  Agricultural  Credit  Act  of  1987  that  created  the  federal 
match  for  state  mediation  programs.   NFFC  has  testified  every 
year  before  the  House  Appropriations  Committee,  Subcommittee  on 
Rural  Development  and  Related  Agencies  requesting  adequate 
funding  for  the  federal  match  level.   I  will  testify  tomorrow 
requesting  a  minimium  of  $4  million  in  federal  matching  funds  for 
FY  1995.   While  we  remain  puzzled  by  the  Clinton  Administration's 
budget  proposal  to  eliminate  funding  for  the  federal  match,  we 
hope  that  they  now  understand  the  ongoing  and  in  fact  increasing 
need  for  mediation  and  alternative  conflict  resolution. 

Broadening  the  scope  of  federal  support  for  mediation 
services  plays  an  important  role  in  ensuring  that  USDA  programs 
are  in  fact  "farmer- friendly"  and  we  see  this  as  a  reinvention  of 
government  roles  that  makes  the  entire  system  work  better.   It 
plays  a  dual  role  in  reorganization.   First,  it  sets  up  an 
important  first  step  to  try  and  resolve  conflicts  avoiding  other 
costs,  delays,  and  hassles  and  second,  it  could  minimize 
confusion  about  changing  roles  and  responsibilities  in  the 
changing  field  operations  of  USDA  resulting  from  the 
reorganization . 

Member  groups  of  NFFC  have  played  a  critical  role  in  pushing 
for  state  legislation  to  create  and  maintain  funding  for  state 
mediation  programs.   There  was  extensive  state  activity  between 
1988-1991  to  create  new  programs  with  limited  efforts  in  recent 
years.   That  does  not  however  mean  that  the  need  has  evaporated. 
In  fact,  we  would  argue  that  it  has  increased.   This  legislation 
(H.R.  4153)  helps  to  define  what  are  important  roles  for  state 
mediation  to  ensure  that  they  work  for  both  the  farmer,  consumer, 
and  the  federal  government.  ' 

Our  hope  is  that  states  which  do  not  currently  have  a  state 
mediation  program  would  understand  the  value  of  this  program  and 
consider  new  state  initiatives.   The  improved  services  available 
through  broadening  mediation  are  only  available  to  USDA  users  if 
they  are  in  a  state  whose  progrcim  chooses  to  expand  and  these 
services.   This  is  different  than  the  1987  Agricultural  Credit 
Act  statute  that  provides  for  a  "mediation"  or  creditors  meeting 
whether  through  a  state  certified  mediation  program  or  individual 
mediators  certified  to  provide  certain  credit-lender  services. 
The  state  certified  progreims  have  been  found  more  effective  in 
both  delivering  the  services  and  in  the  cost  to  the  government  as 
documented  in  a  review  of  mediation  conducted  for  the 
Administrative  Conference  of  the  U.S.  in  1990. 

NFFC  feels  strongly  that  this  improvement  and  broadened 
availability  of  mediation  services  by  those  state  programs  that 
can  and  want  to  undertake  new  issues  belongs  in  this 
reorganization  of  USDA.   It  is  a  first  step  to  minimizing 
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losses  -  both  to  the  farmer  and  the  federal  government  if  the 
conflict  can  be  resolved  quickly.   Mediation  is  not  binding.   A 
mandatory  mediation  program  such  as  the  very  successful  programs 
in  Minnesota  and  Iowa  means  that  participation  is  mandatory,  not 
that  the  outcome  is  binding.   Mediation  is  a  tested  and  succesful 
forum  for  attempting  to  resolve  differences  and 

misunderstandings.   A  third  party  can  often  be  the  ear  and  the 
translator  that  can  reduce  tensions  and  help  create  new  options. 
It  is  not  arbitration  nor  does  it  substitute  for  other  types  of 
regulatory  or  legal  action  for  either  the  government  or  the 
farmer/borrower . 

Mediation  is  a  logical  first  step  towards  the  new 
independent  national  appeals  system  for  all  adverse  decisions. 
It  could  narrow  down  the  conflict  as  much  as  possible  to  focus  on 
the  issue  or  issues  that  are  still  under  dispute  and  will  now  be 
subject  to  an  independent  appeal.   It  should  both  speed  up  the 
appeals  process  and  save  both  the  federal  government  and  the 
appellant  scarce  resources.   NFFC  strongly  supports  the  appeals 
legislation  as  introduced  by  Rep.  Tim  Johnson  (D-SD)  and  support 
the  compromise  with  USDA  that  was  accepted  into  the  Senate 
Agriculture  Committee  reported  reorganization  bill  (S.  1970). 

HFFC  recommends  that  the  following  Issues  be  considered  to 
further  improve  H.R.  4153  in  this  reorganization  of  USDA. 

1)  Re-certification  every  3-5  years  to  make  sure  that  the  program 
continues  to  meet  the  goals  set  out  by  the  legislation  and 
regulations.   This  would  be  an  effective  way  of  monitoring  the 
type  of  mediations  performed  and  the  success  rates  of  different 
types  of  conflicts. 

2)  Adequate  notice  to  those  who  can  effectively  use  mediation  as 
a  step  to  resolve  the  type  of  conflict.   Who  and  where  do  they  go 
for  advice  and  preparation  of  information  for  their  mediation 
meeting? 

3)  Need  to  ensure  maximum  participation  by  all  of  those  affected 
by  the  conflict.   A  consistent  problem  in  many  mediation 
situations  has  been  the  lack  of  participation  by  others  involved 
in  solving  the  dispute.   An  example  in  the  credit  arena  has  often 
been  the  refusal  of  Farm  Credit  or  other  federal  agencies  such  as 
the  Small  Business  Administration  to  participate.   This  affects 
the  overall  "success"  of  the  mediation. 

We  appreciate  your  invitation  to  testify  here  today.   The 
use  of  alternative  dispute  resolution  to  resolve  conflicts  within 
farm  credit  should  be  used  as  a  model  to  expand  to  other  USDA 
actions  and  other  government  agencies.  The  success  of  credit 
mediation  and  the  support  of  mediators,  farmers,  the  religious 
community  and  others  who  care  about  the  health  of  our  rural 
communities  see  broadened  mediation  opportunities  as  a  vital  tool 
to  minimize  conflict  and  not  only  "re-invent"  our  government 
agencies  but  hopefully  re-invigorate  our  rural  economy. 

We  strongly  support  H.R.  415  3  and  will  work  with  you  to 
ensure  its  swift  passage  and  implementation.   Again,  I  thank  you 
for  this  opportunity  to  testify  today. 
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PHILLIP  KLUTTS 
VICE  PRESIDENT,  NATIONAL  FARMERS  UNION  and 
PRESIDENT,  OKLAHOMA  FARMERS  UNION 

Mr.  Chairman,  members  of  the  Subcommittee,  my  name  is  Pliillip 
Klutts.   I  am  Vice  President  of  National  Farmers  Union  and 
President  of  Oklahoma  Farmers  Union.   In  addition,  with  my  wife 
and  children,  I  own  and  operate  a  family  farm  located  in  Okfuske<= 
County  in  east  central  Oklahoma. 

I  appreciate  the  opportunity  to  appear  before  you  today  on 
behalf  of  National  Farmers  Union  to  discuss  the  Certified 
Agriculture  Mediation  Program,  operated  by  the  Farmers  Home 
Administration  (FmHA) . 

Since  its  creation  under  Section  505  of  the  Agricultural 
Credit  Act  of  1987,  in  response  to  the  severe  credit  crunch  faced 
by  agriculture  producers  in  the  1980' s.  National  Farmers  Union 
has  supported  the  Certified  Agriculture  Mediation  Program.   In 
fact,  members  of  our  organization  believe  we  were  instrumental  in 
adding  this  new  borrowers'  rights  section  to  law. 

The  Agricultural  Credit  Act  established  a  certification 
process  for  state  operated  mediation  programs  and  required  the 
FmHA  and  Farm  Credit  System  (FCS)  institutions  to  participate  in 
mediation  in  certified  states.   At  present,  18  states  operate 
certified  mediation  programs.   At  least  three  others,  Michigan, 
Louisiana,  and  Idaho,  are  interested  in  developing  them. 

In  certified  states,  programs  most  frequently  are  operated  by 
state  universities  or  through  the  State  Departm.ents  of 
Agriculture.   Oklahoma's  program  is  supervised  by  the  Oklahoma 
Agriculture  Department  and  administered  by  the  Oklahoma  Farmers 
Union  Foundation. 

Our  membership  believes,  without  question,  that  mediation 
works  and  that  it  has  been  valuable  in  assisting  farmers  and 
their  creditors  in  finding  mutually  agreeable  solutions  to 
financial  disputes  over  credit.   Successful  mediation  re.'^ulr.'i 
both  in  longer  lasting  and  more  satisfactory  solutions  as  well  .i;; 
cost  savings  to  the  government . 

Because  of  the  success  of  the  program.  National  Farmers  Union 
also  fully  supports  extending  jurisdiction  of  mediation  into 
other  USDA  program  areas.   National  Farmers  Union  lends  its 
support  to  Congressman  Earl  Pomeroy's  legislation,  H.R.  4153, 
which  would  expand  jurisdiction  of  these  successful  state 
programs  to  permit  resolutions  of  other  types  of  disputes  between 
USDA,  agriculture  producers,  and  other  rural  residents.   Expand'-d 
jurisdiction  would  not  be  mandatory,  but  would  be  at  the 
discretion  of  the  individual  state. 

Specifically,  the  Pomeroy  bill  would  allow  mediation  of 
disputes  over  wetlands  determinations,  farm  program  and 
conservation  compliance,  rural  water  loans,  grazing  on  national  1 
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forest  lands,  pesticide  record-keeping,  and  other  actions  by  USPA 
which  the  Secretary  of  Agriculture  deems  appropriate. 

It  has  been  the  Oklahoma  experience  that,  in  many  case.s, 
credit  problems  result  from  disputes  in  other  USDA  program  ^i'-.t:-:. 
For  example,  if  a  farmer  is  out  of  compliance  with  conservation 
requirements,  that  producer  is  no  longer  eligible  for  any  farm 
program  payments.   Resolution  of  this  conflict  and  restoration  mI 
his/her  eligibility  may  determine  whether  or  not  that  farmer  cmii 
repay  farm  credit  debt.   Likewise,  grazing  contracts  can  affer-r  i 
producer's  ability  to  succeed  in  livestock  production,  and  .so  on. 

Several  states  which  have  certified  programs  have  worked  with 
the  U.S.  Department  of  Labor  helping  dislocated  farmers  and 
ranchers  utilize  the  local  job  service  offices.   The  Internal 
Revenue  Service  regional  office  in  Wisconsin  participates  in 
mediations  in  that  state  upon  request.   Other  programs,  inrludiii'i 
the  one  in  Oklahoma,  employ  statewide  mediation  financial 
analysts  who  counsel  farm  and  ranch  operators. 

National  Farmers  Union  believes  that  expanded  authority  £01 
certified  mediation  programs  is  a  logical  step  in  ongoing  USDA 
reorganization  efforts.   This  reorganization  likely  will 
combine  several  of  the  department's  agencies  under  the  propo.sed 
one-stop  shop,  to  be  known  as  the  Farm  Services  Agency  (FSA) . 
Many  of  the  areas  of  expanded  mediation  jurisdiction  would  fall 
directly  under  the  new  FSA. 

Our  members  also  strongly  support  establishment  of  a  NHti(.>n.il 
Appeals  Division  (NAD)  but  believe  that  providing  the  opportunity 
for  mediation  prior  to  engaging  in  an  appeal  will  be  beneficinl 
to  producers,  lenders,  and  rural  communities.   Every  successful 
mediation  prevents  costly  litigation,  attorneys'  and  other  fee.s, 
including  those  paid  to  bankruptcy  trustees. 

When  a  mediation  results  in  a  restructured  loan  or  another 
outcome  that  keeps  a  farmer  on  the  farm,  it  benefits  the  local 
community  and  economy.   Every  lost  job  causes  a  "ripple  effect" 
and  reduces  the  tax  base,  eroding  state,  county  and  local  school 
budgets  and  disrupting  major  employers,  or  causing  them  to  go 
out-of -business .   Other  long-range  benefits  result  to  the 
government  by  not  having  to  provide  support  services  to  iielp  h 
dislocated  farmer  who  has  lost  his/her  source  of  income  through 
foreclosure . 

Successful  mediation  also  benefits  the  lender  because 
foreclosure  actions  involve  not  only  legal  fees  and  charges  foi 
administering  and  selling  property,  but  the  added  costs  of 
maintaining  a  non-performing  asset  on  the  books. 

Mediation  not  only  saves  time  and  money,  but  is  less 
stressful  and  emotionally  draining  to  the  parties.   Comments  from 
farmers  who  have  used  the  program  in  Oklahoma  provide  proof  of 
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its  benefits  in  this  regard.   Evaluation  forms  completed  by 
participants  in  my  state  included  the  following  comments: 

■I  lost  all  that  I  had,  but  due  to  his  (mediator's)  help  I 
was  able  to  keep  my  self-respect  and  bold  my  head  up.   I  do  not 
think  anyone  could  have  accos^lisbed  more  than  he  did  or  have 
■bown  more  concern  or  worked  any  harder  on  our  problems  than  he 
did.   I  an  very  grateful  to  all  of  you.' 

"The  only  thing  I  can  say  is  that  more  people  need  to  know 
about  it.   I  think  this  can  help  some  people  that  have  filed 
Chapter  12  Bankruptcy.   This  mediation  is  a  very  good  deal. 
Please  advertise  it  more  so  that  more  will  know  about  it." 

"Thank  you  all  so  much.  My  husbeuid  died  before  he  could  have 
the  mediation  hearing,  but  he  told  me  not  to  give  up  that  you  all 
%*ould  always  be  there  for  me.  Special  thanks  to  you.  I  couldn't 
have  made  it  this  far  without  you." 

Because  we  believe  so  strongly  in  the  benefits  of  these 
programs,  National  Farmers  Union's  membership  has  been 
disappointed  by  the  Administration's  failure  to  include  mediation 
funding  in  its  FY  1995  Budget  Request. 

This  specific  program  previously  has  been  cited  for  its 
efficiency  and  effectiveness.   In  Vice  President  Gore's  Report  ol 
the  National  Performance  Review,  Creating  a  Government  that  Wmk.--; 
Better  and  Costs  Less,  agriculture  mediation  programs  are  sinql'^H 
out  as  examples  of  activities  which  agencies  throughout  the 
federal  government  should  use  more  frequently. 

The  Vice  President's  report  states,  on  page  119,  "The  Farmer.'; 
Home  Administration  has  used  ADR  (alternative  dispute  resolution) 
on  foreclosure  cases  --  not  only  saving  money,  but  actually 
avoiding  foreclosure  on  several  families.   This  type  of 
innovation  should  spread  faster  and  further  across  the  feder.^l 
government . " 

The  data  clearly  bears  out  the  vice  President's  report.   A 
comparison  between  1988  and  current  data  reveals  a  continuing 
decrease  in  the  percentage  of  dollars  in  FmHA  loans  which  are  in 
delincfuency  in  those  states  which  operate  certified  mediation 
programs.   In  Oklahoma,  for  example,  in  1988,  28.2%  of  FmHA  loan:: 
(by  dollar  amount)  were  delinquent.   In  1992,  this  figure  was 
reduced  to  21.49%  and  as  of  December  31,  1993,  was  reduced 
further  and  stood  at  20.3%. 

A  cost-benefit  ratio  study  completed  earlier  this  year  in 
Oklahoma  reveals  that  the  program  provided  $63  of  service  for 
every  $1  spent  in  federal  and  state  dollars.   In  addition,  a 
comprehensive  study  by  Texas  Tech  University  shows  mediations  in 
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that  state  returned  $4.48  for  every  $1  spent  between  198B  ^nnd 
1992. 

Leonard  L.  Riskin,  C.A.  Leedy  Professor  of  Law  and  Diroctoi 
of  the  Center  for  the  Study  of  Dispute  Resolution,  University  <it 
Missouri-Columbia  Law  School,  conducted  a  study  on  behalf  of  r  h--" 
Administrative  Conference  of  the  United  States,  dated  November 
1991.   In  his  study.  Professor  Riskin  stated,  "The  FmHA 
farm-credit  mediation  program  plainly  has  accomplished  a  qieat 
deal  and  produced  enormous  cost  savings  to  both  the  federal 
government  and  the  states." 

The  professor  found  calculations  done  by  FmHA,  using 
assumptions  based  available  figures,  showed  that  for  the  fedei.nl 
government  gross  benefits  of  between  $3.20  and  $5.92  are  receiv.<l 
for  each  matching  dollar. 

In  specifically  declining  to  request  funds  for  mediation,  I  Iv 
Administration  hinted  that  it  was  doing  so  because  there  it  is  iw 
longer  needed  due  to  the  dramatic  improvements  in  the  farm 
economy . 

The  over  250,000  farm  family  members  of  our  organization 
wholly  reject  that  argument.   In  the  majority  of  states  whi^'li 
operate  mediation  programs,  the  level  of  participation  has  held 
steady,  or  declined  only  slightly,  in  recent  years. 

In  Oklahoma,  for  example,  total  mediation  referrals  incre.^.'J'^il 
over  800%  from  1991  to  mid-1993,  up  from  97  to  327.   This 
increase  reflects  a  renewed  level  of  commitment  and  confidcnco  |iy 
State  FmHA  offices,  FCS  institutions  and  commercial  lenders  as 
well  as  the  continued  crisis  in  the  agriculture  economy. 

Of  mediations  held  in  Oklahoma  during  this  same  period  of 
time,  84%  resulted  in  successful  written  agreements.   Our 
experience  is  not  unique. 

Mediation  directors  in  Midwest  states  which  were  so  sevei^'lv 
hit  by  the  disasters  last  year  anticipate  the  need  for  the 
program  will  increase  this  year.   In  addition,  the  year-long 
moratorium  on  F'mHA  foreclosures  now  has  been  lifted  by  Secretniy 
Espy.   It  is  our  understanding  from  officials  at  USDA  that  the 
lifting  of  this  moratorium  could  result  in  as  many  as  12,000 
foreclosure  notices  being  sent  nationwide  in  the  next  few  mnntli.'^;. 

Agriculture  Secretary  Mike  Espy  recently  commented  on  the 
need  for  mediation  programs  in  a  September  24,  1993,  letter  to 
John  C.  Gamble,  of  Alabama  who  is  chairman  of  the  Coalition  of 
Agriculture  Mediation  Programs  (CAMP)  :   "We  acknowledge  that  n.'=;nA 
certified  agricultural  loan  mediation  programs  will  become 
increasingly  valuable  tools  in  coming  years,  and  we  fully  .suppoi  i 
the  authorization  of  Federal  funds  for  these  programs.  ..." 
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This  remark  was  made  in  response  to  CAMP's  report  that,  "'I'li' 
demand  for  state  and  federal  authorized  agricultural  loan 
mediation  is  escalating  due  to  flood  conditions  in  the  Midwest 
and  drought  conditions  in  many  other  areas  of  the  country.   In 
all  likelihood,  the  demand  for  low  cost,  but  extremely  cost 
effective  and  economically  viable  USDA  certified  mediation  d<=br 
resolution  involvement  will  be  at  an  unprecedented  high  by  19'JS. 

n 

For  FY  1994  and  in  the  past  several  fiscal  years,  the 
program  has  been  funded  at  $3  million,  although  the  authorization 
is  for  $7.5  million.   These  funds  are  provided  on  a  70-30  match 
with  the  states.   Maintaining  at  least  this  minimal  funding  levol 
in  future  years  is  essential.   In  the  scheme  of  a  $1.5  trillion 
federal  budget,  agriculture  mediation  clearly  is  a  program  which 
costs  little  but  does  much  good. 

To  sum  up,  we  believe  the  cost  versus  the  benefits  of 
retaining  funding  for  this  program  is  clear  and  support  a 
continued  appropriation  for  the  existing  mediation  program. 
Given  the  precarious  financial  condition  of  many  farmers  a.n  ,i 
result  of  weather  disasters  in  1993,  the  continuing  number  of 
FmHA  loan  delinquencies,  and  the  recent  lifting  of  the 
moratorium,  the  need  for  mediation  is  much  more  likely  to 
increase  rather  than  decrease  in  the  future. 

Our  membership  supports  Congressman  Pomeroy's  legislation  nn<i 
believes  that  there  should  be  expanded  jurisdiction  so  that  tli*-.';. 
successful  mediation  programs  can  operate  in  other  USDA  program 
areas  as  well . 

Again,  thank  you  for  the  opportunity  to  present  the  views  o( 
National  Fanners  Union  on  this  important  issue.  I  would  be  happy 
to  answer  any  questions  you  might  have. 
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Testimony  of  Edward  Thompson,  Jr. , 

Director,  Public  Policy,  American  Farmland  Trust 

Before  the 

Subcommittee  on  Environment,  Credit  and  Rural  Development, 

Committee  on  Agriculture 

U.S.  House  of  Representatives 

onH.R.  4153 

Agricultural  Mediation  Improvement  Act  of  1994 

April  12,  1994 


Mr.  Chairman  and  members  of  the  Subcommittee,  I  appreciate  the  opportunity  to  testify 
on  behalf  of  American  Farmland  Trust.  AFT  is  a  13 -year  old  private  nonprofit  organization  that 
works  cooperatively  with  farmers,  public  officials  and  other  interest  groups  to  keep  the  nation's 
best  farmland  in  agricultural  use  and  to  promote  farming  practices  that  improve  environmental 
quality.  We  have  played  an  active  role  in  the  last  few  farm  bills  and  provide  a  great  deal  of 
technical  advice  and  assistance  to  state  and  local  governments  as  they  attempt  to  reconcile 
agriculture,  urban  land  use  and  the  environment.  We  also  work  closely  with  individual  fanners 
to  make  sure  we  keep  our  feet  on  the  ground. 

AFT  is  interested  in  alternative  dispute  resolution  because  we  believe  that  the  nation 
needs  new  institutional  arrangements  to  help  agriculture  contribute  its  share  to  environmental 
improvement  without  undue  hardship.  Too  often,  confrontation  rather  than  cooperation  has 
characterized  the  relationship  between  agricultural  and  environmental  interests. 

Whether  we  continue  to  rely  on  voluntary,  incentive-driven  approaches  to  agricultural 
resource  conservation  or  move  further  in  the  direction  of  regulation  —  and,  regrettably, 
momentum  for  this  will  grow  if  incentives  are  inadequate  -  a  less  contentious  approach  to 
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compliance  is  necessary  and  desirable.     Alternative  dispute  resolution  may  offer  such  an 
approach. 

Indeed,  we  proposed  something  very  much  like  it  as  a  means  of  resolving  disputes  arising 
under  state  "right  to  farm"  laws.  These  laws  are  intended  to  protect  farmers  from  liability  for 
carrying  on  normal  fanning  operations  after  new,  nonfarming  neighbors  build  houses  next  door. 
The  fact  that  almost  every  state  adopted  such  a  law  during  the  1980's  is  testimony  to  the 
growing  problem  that  urbanization  poses  for  production  agriculture.  In  fact,  a  recent  AFT  study 
called  "Farming  on  the  Edge"  shows  that  over  half  of  U.S.  agricultural  production,  measured 
by  gate  sales,  comes  form  urban- influenced  counties.  With  your  permission,  I  would  like  to 
submit  a  copy  of  this  for  the  record. 

In  any  event,  the  right  to  farm  laws  have  not  succeeded  in  keeping  farmers  out  of  court 
and  incurring  significant  expense  and  downtime,  even  if  they  are  eventually  cleared  of 
wrongdoing.  So  what  we  proposed  were  grievance  commissions  to  which  claims  had  to  be 
brought  before  they  could  be  taken  to  court.  The  charge  to  these  commissions  was,  first,  to  try 
to  settle  disputes  and  only  then  to  render  judgements  that  could  be  revieweed  by  the  courts.  The 
California  Farm  Bureau  was  especially  interested  in  this  idea  and,  with  our  assistance,  drafted 
a  model  ordinance  that  has  now  been  adopted  by  28  counties  in  a  state  where  agriculture  and 
urban  growth  have  an  increasingly  hard  time  coexisting.  Experience  with  actual  mediations  is 
limited  and  we  are  trying  to  find  out  more  about  it.  We  will  be  happy  to  share  this  information 
with  the  Subcommittee.    But,  meanwhile,  I  believe  that  this  approach,  which  has  also  been 
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adopted  in  Iowa,  demonstrates  the  potential  of  alternative  dispute  resolution.  With  your 
permission,  I  would  also  like  to  submit  for  the  record  a  copy  of  an  article  of  mine  that  was 
published  on  the  right  to  farm  grievance  commission  idea. 

In  conclusion,  I  would  add  a  caveat  that  not  all  disputes  are  susceptible  to  mediation. 
It  is  one  thing  to  compromise  on  timetables  and  management  practices,  but  another  to  weaken 
environmental  standards  themselves.  We  must  be  careful  not  to  do  so,  nor  to  undermine  respect 
for  the  rule  of  law,  while  we  seek  the  best  way  for  farmers  to  live  up  to  with  them. 

Thank  you  for  the  opportunity  to  testify  today .  AFT  stands  ready  to  contribute  to  your 
continuing  work  on  this  and  other  agriculmre  conservation  issues.  I  will  be  happy  to  entertain 
any  questions  you  may  have. 
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Pete  Morrow,  Director 

Southwest  Farm  Advisors 


Chairman  Johnson  and  members  of  the  Subcommittee,  thank  you  for  the  opportunity  to 
appear  before  you.  I  want  to  give  you  my  perspective  on  the  state  credit  mediation  programs 
established  by  the  1987  Agricultural  Credit  Act,  the  possible  expansion  of  those  programs  to 
include  disputes  arising  firom  other  USDA  program  decisions,  and  the  special  importance  of 
an  independent  and  rigorously  fair  appeals  process  for  all  farmers  affected  by  USDA 
decisions.  I  come  to  you  as  an  extensive  user  of  both  mediation  and  appeals  on  behalf  of  my 
clients. 

INTRODUCTION 

I  am  Director  of  Southwest  Farm  Advisors,  a  private  consulting  company  headquartered  in 
PhoCTiix,  Arizona.  We  have  advised  or  represented  over  1,000  farmers  in  45  states  with 
FmHA  related  credit  problems.  About  30%  of  our  clients  are  in  Texas. 

Since  1989, 1  have  personally  participated  in  over  170  app)eals  on  behalf  of  farmers  in  23 
states.  Of  the  current  87  Hearing  Officers,  I  have  appeared  before  37  of  them.  We  have 
argued  virtually  all  types  of  issues  that  are  appealable  under  FmHA  regulations. 

My  active  participation  in  mediation  is  limited  to  Texas,  where  I  have  15  cases  open  currently 
and  have  participated  since  1989  in  perhaps  sevCTal  dozen  more.  While  I  have  had  some 
expaience  with  other  mediation  programs  around  the  country,  I  will  limit  my  testimony  to 
the  Texas  program,  which  is  the  only  one  I  know  well. 

Before  starting  Southwest  Farm  Advisors  in  1988 1  was  a  commercial  banker  for  20  years, 
most  recently  as  President  and  CEO  of  an  Arizona  bank    I  was  bom  and  raised  in 
southwest  Missouri  and  was  active  in  my  family's  poultry  business  through  college  years.  I 
hold  a  degree  in  economics  from  Harvard  University,  and  attended  Georgetown  University 
Law  Center. 

SCOPE  OF  TESTIMONY 

The  USDA  is  in  the  process  of  being  re-invented  and  reorganized.  Various  proposals  before 
Congress  will  radically  change  both  program  delivery  systems  and  the  dispute  resolution 
systems.  As  you  address  these  various  proposals  I  urge  you  to  consider  the  following: 

•  Pass  Congressman  Johnson's  Amendment  to  establish  a  USDA  National  Appeals 
Division,  which  is  a  modified  version  of  HR  2950.  This  legislation  provides  a  statutory 
fair  appeal  process  for  USDA  constituent  farmers.  It  corrects  serious  deficiencies  in  the 
current  appeals  processes  and  is  particularly  important  as  we  go  through  a  period  of 
radical  change  in  program  decision  making. 

•  The  Administration's  proposed  National  Appeal  Division  may  appear  in  many  ways 
similar  to  the  Johnson  USDA-NAD  Amendment,  but  it  is  wholly  inadequate.  Recent 
history  of  decision  making  and  the  appeals  process  within  FmHA  make  it  clear  that  if 
Congress  does  not  require  a  truly  fair  and  independent  system  with  specific  statutory 
requirements,  it  will  not  be  assured. 

•  With  an  effective  appeals  process  to  circumscribe  bad  decision  making,  state  credit 
mediation  programs  can  be  cost  effective  in  facilitating  solutions  which  benefit  the  farmer 
and  protect  the  government.  Cutting  the  Federal  cost  share  moneys  would  be  short 
sighted  and  would  cripple  this  important  program. 
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•     In  my  experience  mediation  is  now  very  effective  on  credit  issues  and  could  be  equally 
effective  in  resolving  other  USDA  program  disputes.  If  you  consolidate  programs  into 
the  Parmer  Services  Agency,  and  consolidate  appeals  from  these  programs  into  one 
overall  appeal  division,  then  there  would  seem  no  reason  not  to  bring  mediation  into  the 
same  alignment  to  include  the  same  FSA  related  dilutes. 

My  testunony  will  address  my  experience  with  FmHA  and  its  National  Appeals  Staff,  my 
experience  with  the  Texas  State  Mediation  Program,  and  why  I  think  me<Uation  programs 
should  be  expanded  to  cover  other  USDA  program  decisions  such  as  crop  programs, 
conservation  compliance,  and  wetlands  detenninations. 

1.    FmHA  unH  thP  NAS 

FmHA  has  a  well  documented  history  of  failing  to  follow  law  and  regulations  in  serving  its 
bOTTOwer  clientele.  Extensive  litigation  and  testimony  before  both  Houses  of  Congress  and 
elsewhere  has  documented  aibitimy,  unfair  and  illegal  practices  bv  FmHA  in  administering 
farmer  programs.  Hie  many  complex  reasons  for  &s  are  beyond  the  scope  of  this 
testimony.  F6r  whatever  reason,  I  consistently  see  FmHA  decisions  -  documented  and  in 
writing — that  are  plainly  oHitraiy  to  law  and  r^uladon. 

(I  Aould  note  that  over  the  past  year  I  have  seen  some  inqnovement,  certainly  a  friendlier 
attitude  in  some  sfate  offices.  But  only  a  few  top  positions  in  Washington  and  SO  State 
Directors  turned  ovct  with  the  new  administration,  and  it  is  not  reascmable  to  expect  that 
routine  decision  making  in  over  1, 000  local  offices  is  going  to  change.  The  calls  I  receive 
every  day  are  testimcmy  to  this.) 

Congress  recognized  the  need  for  an  indqiendoit  and  effective  appeals  system  for  FmHA  by 
creating  the  National  Aprpeals  Staff  in  die  Agricultinal  Credit  Act  of  1987.  It  is  clear  from  the 
statiite  as  well  as  fte  legislative  history  and  implementing  regulations  that  NAS  was  to  be  an 
indqieadent  and  impartial  body.  It  was  to  be  free  from  die  i^uence  of  the  program  staff. 

It  started  out  that  way.  Under  the  direction  of  its  first  director,  Pamela  Dillon,  it  started  up 
with  a  group  of  feisty,  indqiendent  minded  people.  Hearing  Officers  typically  exuded  their 
jealous  prerogative  to  make  objective  decisions,  and  if  FmHA  or  appelumt  did  not  like  it,  too 
bad.  Many  of  them  are  still  trying  hard  today  to  be  duly  independent,  in  my  judgment. 

Understandably  die  program  staff  resisted  the  entire  appeals  process  from  the  b^inning.  In 
Senate  testimony  in  1987,  then  FmHA  Administrator  Vance  Clark  strongly  opposed  creating 
the  NAS.  Afta"  its  ovation  I  heard  program  staff  members  refer  to  it  as  the  "National 
Advocate  Staff.  There  were  attacks  on  Hearing  Officers'  integrity,  instances  of  refusal  to 
particmate  in  hcarii^s  and  many  cases  whoi  FmHA  refused  to  implement  appeal  decisions. 
We  still  get  teports  Bom  farmo^  that  they  are  told  by  county  personnel  that  if  they  appeal  a 
decision  they  will  be  considered  hostile  and  will  not  get  any  niture  services. 

Certainly  no  one  likes  to  be  second-guessed,  and  FmHA  never  before  had  to  peacefully  co- 
exist witii  a  true  appeals  system,  but  I  obsove  that  the  level  of  hostility  and  resistance  was, 
and  is,  substantial.  This  hostili^  was  further  fueled  by  the  apparent  success  of  FmHA's 
attacks  on  NAS  independence.  Let  me  explain. 
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In  its  early  stages,  hostilities  from  the  program  staff  were  deflected  by  NAS  management. 
Initial  Director  Dillon  has  testified  at  Senate  hearings  of  the  intense  pressures  that  were 
brought  to  bear  on  her,  and  her  attempts  to  deflect  them  without  impacting  the  hearing  staff. 
She  was  forced  to  resign  in  early  199 1 .  She  was  replaced  by  a  program  staff  veteran. 
Indeed,  all  but  one  of  the  dozen  or  so  top  management  spots  in  the  National  Office  and  the 
field  are  now  held  by  pro-am  staff  veterans.  And  to  my  knowledge,  every  new  Hearing 
Officer  added  to  the  NAS  in  the  past  3  yean  has  transferred  from  the  program  staffs. 

The  changes  began  immediately.  The  new  Director  advised  Hearing  Officers  on  more  than 
one  occasion  to  "remember  who  you  work  for."  The  Administrator  and  his  Washington 
staff,  both  directly  and  through  a  task  force  dominated  by  program  staff,  made  changes  at   " 
NAS  and  issued  directives  to  NAS  in  direct  contradiction  of  law  and  regulation.  The 
Administrator  asserted  that  decisions  made  at  the  "administrative  level  of  FmHA"  could  not 
be  revCTsed  by  a  Hearing  Officer.  The  NAS  Director  informed  Hearing  Officers  that  they 
must  follow  the  Administrator's  "guidance"  whether  in  the  form  of  "an  AN,  regulations, 
unnumbered  letter,  etc."  Incredibly,  Hearing  Officers  were  instructed  noLto  base  decisions 
on  statues  or  regulations.  They  were  to  refer  only  to  FmHA  instructions,  AKs  and  other 
"guidance".  The  Administrator  sent  memos  to  the  Director  on  an  individual  appeal  decisions 
which  directed  the  Director  to  take  corrective  action.  NAS  attempted  to  fire  one  Hearing 
Officer  for  reporting  to  a  US  Senator  wrongful  influence  by  the  program  staff  on  the  NAS. 
(He  was  retained  after  appealing  under  the  whistleblower  law.)  Examples  in  my  pCTSonal 
experiences  go  on  and  on. 

All  of  this  has  had  a  chilling  effect  on  the  hearing  staff.  While  many  remain  independent, 
others  clearly  have  been  impacted.  They  could  see  that  the  program  staff  developed  ways, 
both  directly  and  through  the  Administrator,  to  criticize  them  and  to  steer  decisions  through 
Administrative  Notices  and  guidance.  There  is  no  question  in  my  mind  that  some  hearing 
officers  have  tilted  in  favor  of  FmHA. 

I  am  pleased  that  the  new  administration  which  took  over  FmHA  in  early  1993  apparently 
has  not  made  any  of  these  type  of  oven  attempts  to  intimidate  or  influence  the  hearing  staff. 
However,  the  hostihty  from  the  program  staff  and  field  personnel  still  remains.  And  I  am 
froubled  by  a  reference  in  a  USDA  press  release  over  the  large  borrower  publicity  in  January 
which  cital  "weaknesses  in  the  appeals  process,"  and  that  borrowers  were  able  to  obtain 
"specialized  counsel." 

The  point  of  this  testimony  is  not  that  NAS  is  irretrievably  broken  or  that  it  is  failing  in  its 
mission.    To  the  contrary,  it  continues  for  the  most  part  to  be  a  group  of  competent  people 
doing  their  best  to  make  good  decisions.  But.  clearly  the  previous  administration  was  well 
on  its  way  to  gutting  NAS  independence.  With  continuing  "guidance"  originating  firom  the 
program  staffs  and  with  the  direct  threat  of  administrator  overturn  of  any  individual  decision 
and  with  program  staff  people  moving  into  key  jobs,  some  Hearing  Officers  with  their 
careers  on  the  line  will  take  the  easier  path  in  decision  making. 

2.    The  .Tohnson  Amendment  creating  the  USDA  National  Appeals  Division 
bill  is  essential  legislation. 

With  the  announcement  of  the  Farmers  Services  Agency,  it  seems  well  accepted  at  FmHA,  at 
the  USDA  and  in  Congress  tiiat  there  will  be  a  consolidated  appeals  process,  and  that  it  will 
report  some  place  other  than  to  the  immediate  program  staff  whose  decisions  it  will 
review.   There  are  two  proposals  on  the  table.  The  Administration  proposal  with  carte 
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blanche  authority  for  the  Secretary  to  establish  and  maintain  a  National  Appeals  Division, 
and  the  Johnson  Amendment 

Tlie  Secretary  has  pwovided  some  details  of  his  proposed  National  Appeals  Division,  and 
many  of  the  ideas  put  forth  are  positive  and  reflect  what  I  believe  to  be  the  Secretary's  good 
faith  intent  to  remedy  the  weaknesses  in  the  system.  But  given  the  history  of  this  agency, 
and  particularly  its  reaction  to  the  NAS,  I  do  not  believe  Congress  should  leave  this  task  to 
the  USDA.   I  do  not  believe  the  Dqjartment  on  its  own  will  in  fact  implement  all  of  the 
safeguards  envisioned  in  the  Johnson  Amendment  Even  if  they  do,  the  next  administration 
which  is  hostile  to  an  indq)endent  appeals  system  can  wipe  it  out 

The  FmHA  bureaucracy  does  not  want  this  independent  appeals  function.  The  OGC  has 
expressed  substantial  opposition  to  the  Congressman  Johnson  proposed  USDA  -  NAD.  The 
previous  political  appointees  did  not  want  independent  appeals.  Any  administrator  who 
chooses  to  interpret  the  statutes  as  the  previous  one  did,  can  and  will  emasculate  USDA  - 
NAD.  Current  political  appwintments  at  both  national  office  and  State  Director  level,  while 
substantially  more  fiarmer  friendly,  have  no  reason  to  favor  a  strong  independent  appeal  staff 
to  crimp  their  authority.  And  while  the  Secretary  has  at  times  supported  the  safeguards  in 
your  proposal,  and  has  put  forth  a  similar  general  plan,  he  has  withheld  his  support  for  the 
Johnson  Amendment,  even  though  he  suppwted  identical  language  in  the  Soiate  USDA 
Reorganization  bill. 

The  tea  leaves  at  USDA  at  this  point  aren't  readable,  at  least  by  this  observer.  I  can  only 
conclude  that  the  administration  wants  carte  blanche  NAD  authority  because  it  does  not  want 
the  truly  indqjendent  system  the  Johnson  Amendment  calls  for. 

In  summary,  if  Congress  wants  an  independent  National  Appeal  Division,  do  not  leave  it  up 
to  tiie  USDA  under  carte  blanche  legislation. 

3.     A  strong  appeal  system  will  allow  the  continued  development  of  a  strong 
mediation  system. 

Until  about  a  year  ago  I  used  the  appeals  process  and  not  the  mediation  programs  to  correct 
bad  FmHA  decisions.  During  the  last  year,  I  have  used  the  Texas  mediation  program 
extensively.  It  is  working  very  well,  it  is  cost  effective,  and  in  Texas  it  is  now  the  clear 
venue  of  choice  for  FmlLV  dispute  resolutions.  As  a  result  of  success  in  mediation,  during 
that  time  my  volume  of  appeals  in  Texas  has  fallen  to  practically  zero. 

The  fact  that  I  did  not  use  mediation  to  resolve  disputes  with  FmHA  does  not  mean  the 
mediation  program  was  not  successful.  It  was.  They  developed  substantial  expertise  in 
FmHA  re^ilations  and  procedures,  which  greatly  helped  many  borrowers  to  frame  the 
issues  and  know  where  they  stood.  It  ^xmsored  an  affiliate,  the  Texas  Tech  Agriculture 
Financial  Analysis  Project  which  provides  significant  financial  services  to  borrowers.  It  has 
been  an  excellent  forum  to  resolve  third  party  creditor  issues  which  were  an  impediment  to 
an  FmHA  plan  solution.  And  it  was  a  forum  for  FmHA  to  correct  obvious  errors,  such  as 
arithmetic  mistates,  misunderstandings  about  security  and  the  like. 

For  one  reason  or  another,  large  numbers  of  cases  were  resolved  under  its  aegis.  Indeed, 
the  Texas  Program's  1993  Annual  Report  documents  that  creditors  received  an  estimated 
$4.33  in  benefits  for  eva7  dollar  spent  in  providing  mediation  services.  More  specifically, 
the  Fedwal  Government  received  $5.59  in  greater  loan  recovery  for  each  $1  in  Federal 
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Grant  Funds  spent  on  mediation  services.  This  program  from  the  beginning  has  been  good 
for  the  farmer,  and  good  for  the  government 

But  what  it  didn't  do  is  to  get  FmHA  to  change  their  mind  on  adverse  actions,  in  my 
experience.  FmHA  was  generally  hostile  to  mediation,  participating  only  because  the  law 
required  them  to,  and  refusing  to  participate  when  ever  they  could  find  an  excuse.  They 
je^ously  reserved  their  right  in  the  regulations  to  not  agree  to  anything.  Once  FmHA  made 
a  decision  based  on  a  signed  Farm  and  Home  Plan,  an  appraisal,  and  a  DALR$  report,  often 
already  approved  by  the  State  Director,  they  stood  their  ground  and  refused  to  change 
anything.  If  there  was  a  disagreement  over  yields  or  costs  in  a  plan  or  an  appraisal,  it  did  not 
get  changed  in  mediation,  because  FmHA  generally  wouldn't  budge.  If  a  farmer  needed 
financial  help  from  mediation's  sister  analysis  project,  or  if  other  creditors  were  the  problem, 
or  if  there  was  a  simple  arithmetic  mistake  that  we  were  trying  to  get  corrected,  I  would  use 
the  mediation  program  with  success.  If  the  problem  was  a  bad  FmHA  decision  that  they 
refused  to  voluntarily  correct,  then  I  advised  clients  to  go  straight  to  an  appeal.  In  effect,  we 
had  this  wonderful  program,  with  excellent  people,  that  was  running  at  half  speed  because 
FmHA  wouldn't  fuUy  participate. 

In  May  1993  George  Ellis  became  the  State  Director  in  Texas.  In  our  first  meeting  he  told 
me  he  wanted  to  work  out  farmer  disputes  in  mediation  to  the  extent  practical,  and  he  asked 
me  to  use  that  forum.  -  He  had  a  series  of  meetings  with  county  supervisors  and  told  them  he 
wanted  them  to  go  to  mediation,  and  to  work  in  good  faith  to  try  to  find  voluntary  solutions. 
I  understand  he  has  consistently  reinforced  that  policy  and  made  it  plain  he  does  not  want 
FmHA  going  to  appeal  hearings  and  losing  on  issues  that  could  have  been  resolved  in 
mediation. 

He  also  ^jpointed  a  mediation  coordinator  and  asked  that  mediation  memoranda  and 
communication  between  the  parties  be  copied  to  him  through  his  coordinator,  so  he  could 
personally  monitor  proceedings.  He  also  made  it  known  that  he  was  available  to  farmers  or 
their  representatives  to  discuss  individual  cases. 

The  results  have  been  positive.  My  experience  at  mediation  meetings  is  that  the  County  and 
District  Officials  have  a  more  positive  attitude  and  a  greater  willingness  to  reach  agreement 
We  have  in  fact  settled  a  number  of  cases  by  mutual  agreement  that  would  have  gone  to 
appeals  before.  I  am  confident  that  we  would  have  won  them  on  appeal  -  at  substantially 
more  time  and  expense  to  all  parties. 

It  is  obvious  to  me  that  the  system  is  working  because  the  participants  on  FmHA's  side  have 
the  incentive  to  make  it  work.   The  State  Director  wants  resolution.  They  know  he  is 
watching  and  in  tough  cases  will  provide  cover  by  getting  involved  and  supporting  their 
decisions.  And  they  know  that  if  it  does  not  work  in  mediation,  it  is  going  to  go  to  an 
appeal.  Cases  they  gauge  they  will  lose  on  appeal  tend  to  get  resolved  by  negotiation  in 
mediation. 

In  the  long  run  an  effective  dispute  resolution  system  should  not  rely  on  the  policies  of  an 
individual  State  Director.  It  seems  to  me  that  if  we  have  a  truly  fair  and  impartial  appeals 
process  which  with  some  level  of  certainty  will  cure  bad  decisions,  then  FmHA  will  not  stick 
to  bad  decisions  through  mediation  if  they  know  they  are  going  to  be  reversed  on  appeal. 
The  appeals  process  should  provide  the  baseline  for  FmHA  decision  making  and 
negotiation  in  mediation. 
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The  alternative,  a  weak  appeal  system,  will  result  eventually  in  an  atrophy  of  mediation 
programs,  in  my  opinion,  because  FmHA  will  have  no  incentive  to  participate 
constructively. 

Members  of  the  Committee,  the  role  of  the  appeals  system  in  this  process  is  pivotal.  With  a 
strong  and  effective  independent  appeals  system  mandated  by  law  and  not  corruptible  by 
FmHA  program  officials,  bad  decisions  will  be  reversed  with  some  certainty.  In  this 
environment  FmHA  decision  making  should  improve  over  time.  And  with  one  eye  on  a 
likely  outcome  on  appeal,  state  and  local  officials  will  be  less  likely  to  hold  on  to  positions 
that  are  untenable  and  more  likely  to  reach  agreement  In  this  atmosphere,  which  is  what  we 
have  in  Texas  today,  mediation  will  become  the  preferred  venue  for  resolving  disputes. 
Resolution  at  the  mediation  level  will  save  both  the  government  and  farmers  money  and 
result  in  quicker  decisions  and  more  effective  and  cooperative  implementation. 

4.     Mediations  role  should  be  expanded  to  include  disputes  over  other 
USDA  programs. 

My  successful  experience  with  the  Texas  state  mediation  program  ovct  the  p&st  year 
convinces  me  that  it  is  an  important  program,  deserving  of  continued  funding  by  the  Federal 
GovCTnment.  A  relatively  tiny  budget  item  brings  a  positive  return  to  the  government  and  is 
having  a  very  large  positive  effect  out  thwe  on  individual  lives.  I  urge  you  to  continue  this 
program. 

My  experience  also  suggests  that  the  same  effectiveness  could  be  expected  from  mediating 
other  USDA  program  disputes.  The  same  caveat  applies:  there  must  be  an  effective  app^s 
function  from  those  disputes.  If  you  expand  the  mediation  program  to  include  ASCS,  SCS, 
and  FCIC  disputes,  for  example,  and  you  do  not  have  in  place  an  effective  appeal  system  for 
those  programs,  it  will  be  a  waste  of  time  and  money  in  my  view.  The  decision  maiers  at 
those  other  USDA  agencies  have  not  yet  enjoyed  a  truly  independent  review  of  their 
decisions.  For  example,  in  my  experience  ASCS  county  and  state  committees  aggressively 
consider  their  decisions  final.  There  is  not  likely  to  be  any  constructive  participation  in 
mediation  without  an  independent  appeals  process  as  a  baseline. 

Finally,  it  seems  to  me  that  if  mediation  is  worth  keeping  for  credit  issues  then  expanding  it 
to  include  other  agencies  would  be  a  fairly  automatic  decision.  If  we  are  to  have  one  Farmer 
Services  Agency  delivering  a  number  of  programs,  and  one  National  Appeals  Division  ( 

reviewing  fiiose  program  decisions,  it  would  not  make  sense  to  have  a  mediation  program 
that  was  only  applicable  to  one  program  and  not  the  rest  of  them.  If  the  FS  A  is  to  be  a  better 
decision  maker  than  its  predecessors,  and  if  the  National  Appeals  Division  under  the 
Johnson  Amendment  is  to  be  a  better  appeals  system,  then  logically  an  effective  mediation 
program  can  be  effective  across  the  same  spectrum. 

SUMMARY 

Congressman  Johnson,  thank  you  for  the  opportunity  to  appear  before  your  committee. 
Pass  the  Johnson  National  Appeal  Division  Amendment  and  statutorily  require  a  truly  fair 
and  effective  appeal  system  for  <ill  USDA  program  users.  Fund  the  state  mediation  programs 
and  expand  their  role  to  include  the  same  programs.  Do  not  leave  these  decisions  up  to  the 
whim  of  USDA  officials. 

A  good  appeals  system  will  have  a  smaller  appeals  staff,  because  fewer  bad  decisions  will  be 
made  at  the  program  level  and  more  of  them  will  be  resolved  at  the  mediation  stage.  A  good 
mediation  system  will  capture  more  bad  decisions  and  resolve  them. 

Appeals  and  mediation  are  not  alternative  mechanisms.  They  serve  greatly  different  roles.  If 
both  are  strong  and  effective  everyone  wins:  decision  making  is  better,  the  ultimate 
resolution  is  more  certain,  and  getting  to  agreement  is  swifter  and  more  cost  effective  for 
both  USDA  users  and  the  government 
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My  name  is  Tom  Asbridge.  I  am  the  National  Director  of  the  American  Agriculture 
Movement.  We  are  an  organization  whose  membership  consists  of  farmers  and 
ranchers  from  across  America.  Chir  organization's  main  goal  is  to  return  prosperity 
to  agriculture,  our  rural  communities  and  America.  We  have  been  at  the  forefront 
of  progressive  farm  legislation  since  our  inception.  We  played  an  instrumental  role 
in  the  passage  of  the  Agricultural  Credit  Act  of  1987.  The  American  Agriculture 
Movement  worked  tirelessly  for  tiie  implementation  of  the  mediation  section  of 
the  Act.  For  the  Qjmmittee's  information,  I  am  a  rancher  from  southwest  North 
Dakota.  My  family's  involvement  in  the  cattle  bvisiness  began  in  1881  in  Dakota 
Territory  and  my  two  sons  are  operating  the  family  ranch  which  enables  me  to 
serve  American  Ag.  I  was  personally  involved  in  credit  counseling,  debt 
restructuring  and  paralegal  work  from  1984  through  1993. 

Ovi  organization  stands  squarely  behind  mediation  for  we  recognize  that  the 
problems  in  rural  America  are  serious.  They  just  don't  attract  media  attention  like 
they  did  in  the  mid-eighties.  Our  concerns  lie  with  the  effectiveness  of  this 
program,  not  with  the  need.  Members  from  across  the  nation  have  expressed 
concerns  about  the  end  result.  This  program  appears  to  have  become  policy-driven 
rather  than  results-driven. 

This  is  a  time  when  we  are  all  aware  of  budgetary  constraints.  Our  members  felt 
obligated  to  demand  that  this  program  and  others  live  up  to  the  reason  for  their 
existence.  We  cannot  support  the  use  of  bureaucracies  for  job  creation.  We  require 
accountability  and  a  proven  record  of  accomplishments  of  our  own  businesses,  our 
organization,  and  no  less  of  the  government  that  is  here  to  serve  us. 

We  would  suggest  that  a  study  be  undertaken  to  determine  the  number  of 
producers  who  used  the  mediation  service,  who  were  forced  to  liquidate  or  partially 
liquidate  and  the  time  frame  in  which  it  occurred.  We  need  data  on  the  impact  of 
that  liquidation  on  rural  communities,  and  what  other  federal  programs  were 
utilized  to  cope  with  the  resulting  economic  dovmtum.  If  farming  operations  were 
not  saved,  then  who  benefited  from  the  taxpayer's  dollars? 
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The  proposed  expansion  of  the  program  in  H.R.  4153  into  areas  far  afield  from  the 
origii\al  intent  should  be  viewed  with  a  great  deal  of  caution.  There  is  no  question 
that  the  areas  covered  are  problematic  to  producers.  This  could  be  the  case  where 
the  creation  of  a  problem  by  government  agency  necessitates  the  creation  of  another 
government  agency  to  solve  it. 

A  definition  of  success  needs  to  precede  statements  of  success  rates.  Statements  of 
money  saving  must  dearly  demonstrate  who  is  saving  money  and  how. 

The  complex  disputes  this  program  expansion  would  cover  will  necessitate  very 
costly  and  expensive  traiiung  programs.  I  urge  the  committee  to  study  these  issues 
closely. 

Our  organization  supports  mediation;  accountable,  responsible  mediation.  This 
proposal  is  lacking  in  these  areas.  I  thank  you  for  tiie  opportimity  to  appear  before 
this  Committee.  I  am  prepared  to  answer  any  questions. 

Thank  you. 


Tom  W.  Asbridge 
National  Director 
American  Agriculture  Movement 
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The  complex  disputes  this  program  expansion  would  cover  will  necessitate  very 
costly  and  expensive  traiiung  programs.  I  urge  the  committee  to  study  these  issues 
closely. 
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